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(i) | 


QUESTIONS PRESENTED 


1. Does the Commission have the power to grant an application 
for a construction permit to replace an expired construction permit when 
the Commission cannot find that completion of the authorized construction 
within the time prescribed was prevented by causes not under re control 


of the grantee ? 


2. Where a construction permit granted by the Commission expired 
in accordance with its terms; where a new applicant subsequently files an 
application for a construction permit for the same facilities; and where 
the original permittee thereafter files an application for a construction 
permit to replace the expired construction permit, is the Commission 
required to hold a comparative hearing to determine which of the two 
applications should be granted? | 


3. Where the Commission has before it unresolved questions bear- 
ing upon the qualifications of the applicant, may the Commission grant an 
application for a construction permit to replace an expired construction 
permit and postpone consideration of the said questions until the appli- 


cant later files an application for a license to cover the construction 
permit ? | 


In addition, the intervenor believes the following question is 
presented: 


4. Was the appellant's petition for reconsideration timely and 
| 
properly filed pursuant to the requirements of Section 405 of ee om- 


munications Act of 1934, as amended? 
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| 


APPEAL FROM THE FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLANT 





JURISDICTIONAL STATEMENT 


Jurisdiction of this appeal is vested in this Court by the provisions 
of Section 402(b) (1) and (6) of the Communications Act of 1934, as 
amended (Communications Act Amendments, 1952, approved July 16, 
1952, c. 879, Section 14, 66 Stat. 718, U.S.C., Title 47, Sec. 402(b) (1) 
and (6)). Appellant filed a timely Notice of siiae in this Court on 
August 19, 1958 (Appendix, 1). 
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STATEMENT OF THE CASE 


This is an appeal from actions of the Federal Communications 
Commission (1) returning, without hearing, without notice, and without 
consideration of its merits, an application of the appellant for a con- 
struction permit for a new standard broadcast station,! and (2) granting 
an application of the intervenor for a construction permit to replace an 
expired construction permit” for a new standard broadcast station. 

Both applications involved the use of the frequency 1250 kilocycles, with 
power of 500 watts, operating during daytime hours only and with a 
directional antenna, at Cedar Falls, Iowa. 


The Commission is empowered by statute to receive and to grant 
applications for permits for the construction of broadcasting stations 
Upon receipt of such a permit, the grantee is obliged to go forward with 
the construction of the facilities authorized. Upon completion of the 
construction, the permittee may apply for a regular license to operate 
the station.? 

Pursuant to a statutory requirement, upon issuing a construction 
permit the Commission specifies the date by which the construction must 
be commenced and the date by which it must be completed. > The com- 
pletion date so specified is the date upon which the construction permit 
will expire, unless the permittee has taken one of two steps. If, in 
advance of the expiration date, the permittee files either an application 











for a license® or an application for additional time to complete con- 
struction, ’ then the specified expiration date is no longer of any concern.® 
1 FCC Form 301, hereinafter sometimes referred to as a "301 application". 
See FCC Rules and Regulations, Section 1. 322, infra, p. 8. 
= FCC Form 321, hereinafter sometimes referred to as a "321 application". ¢ 
See FCC Rules and Regulations, Section 1. 323(b), infra, p. 8. 
3 Communications Act of 1934, as amended, Section 308(a), infra, p. 5. , 
ed ‘ee 
4 Communications Act of 1934, as amended, Section 319(c), infra, p. 6. x: 
5 Communications Act of 1934, as amended, Section 319(b), infra, p. 6. a 
6 FCC Form 302, hereinafter sometimes referred to as a "302 application". 
See FCC Rules and Regulations, Section 1,325, infra, p. 8. 
7 


FCC Form 701, hereinafter sometimes referred to as a "701 application". | 


See FCC Rules and Regulations, Section 1, 323(a), infra, p. 8. 
8 Administrative Procedure Act, Section 1008). infra p. 7, 


-% 2 & 
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| 
Should the permittee fail to take either of those two steps, thus allowing 
the permit to expire, the Commission will entertain an application for 
a construction permit to replace the expired permit. : 

On March 20, 1957, the Commission granted an application of the 
intervenor for a construction permit for a new standard broadcast 
station at the location and with the facilities described above (R. 1-4). 
Said permit specified November 20, 1957 as the date for the completion 
of the construction so authorized. The intervenor-permittee proceeded 
with the construction. However, by the specified expiration date the 
construction was not completed and the intervenor had filed neither an 
application for a license nor an application for additional time to com- 
plete construction. Accordingly, the permit expired on November 20, 
1957. Twenty-three days later, on December 13, 1957, the appellant 
filed its application for a construction permit for a new standard broad- 
cast station, proposing the same facilities. Ten days thereafter, on 
December 23, 1957, the intervenor filed its application for a construction 
permit to replace the expired permit (R. 7). At this point the Commis- 
sion had before it two conflicting and mutually exclusive applications. 


On January 3, 1958, the appellant addressed a letter to the Com- 
mission by which it (1) called attention to the mutual exclusivity of the 
two applications and urged the necessity for a comparative hearing, (2) 
enclosed an affidavit of a recognized handwriting expert stating that the 
intervenor's signatures on its original 301 application and on other 
applications previously filed with the Commission were not genuine, 

(3) pointed out that the required balance sheet attached to the intervenor's 
original 301 application was not a financial statement of the intervenor 
but was a joint statement of the intervenor and the intervenor's husband, 
thus indicating the possibility that the intervenor was not financially 
qualified in her own right, and was not the sole true party in interest in 
the application, (4) further pointed out that, again in the intervenor's 
original 301 application, the intervenor responded ''No" to an inquiry 
whether there were any unsatisfied judgments outstanding against the 
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applicant or any party to the application, and (5) enclosed a copy of a 
judgment of the United States District Court for the Eastern District of 
Missouri against the intervenor's husband in the sum of $147,499.39, 
which judgment was shown to have been returned unsatisfied (R. 11-20). 


On January 17, 1958, the Commission acted upon the conflicting 
applications before it. The Commission granted the intervenor's 321 
application (R. 23) and, without prior notice, without consideration of its 
merits, and without affording a hearing, the Commission returned the 
appellant’s 301 application. The returned application was covered by a 
letter in which the Commission stated, in essence, that it had exercised 
its discretion to extend the intervenor's construction permit, even 
though the "application for extension" was not filed until after the 
expiration date, and, therefore, that the facility for which the appellant 
had applied "must be considered as occupied until and unless the Com- 


mission causes the facility to be vacated pursuant to appropriate pro- 
ceeding" (R. 155-A-156). 


Having disposed of the applications, the Commission then dealt 
with the information furnished by the appellant reflecting on the quali- 
fications of the intervenor. On January 20, 1958, the Commission 
dispatched a letter to the intervenor by which it requested a detailed 
reply on those matters. The Commission further stated that its grant 
of the intervenor's 321 application was "without prejudice to whatever 
action the Commission is required to take as a result of the inquiry into 
your qualifications to be a broadcast licensee" (R. 22). The intervenor 
replied on February 6, 1958 (R. 104-106). Several months later, on 
July 16, 1958, the Commission wrote to the intervenor to say that upon 
consideration of its reply, "the Commission is unable to conclude that 
these matters have been resolved", and, therefore, that the intervenor's 
then pending application for a license must be designated for hearing 
(R. 147). 


Meanwhile, on February 19, 1958, the appellant filed with the Com- 
mission a petition praying reconsideration of its actions of January 17, 





| 


| 


1958 (R. 107-124). At the same time, the appellant again tendered its 
301 application. By the petition, the appellant asserted the Commis- 
sion's errors in granting the intervenor's 321 application and in return- 
ing the appellant's 301 application in violation of applicable statutory 
requirements and in derogation of the rights of the appellant (ibid.). 

By a Memorandum Opinion and Order of July 16, 1958, public notice of 
which was given on July 21, 1958, the Commission denied said petition 
for reconsideration (R. 148-154). Under a letter dated July 24, 1958, 
the Commission again returned the appellant's application R. 157). 

This appeal followed. 


STATUTES AND REGULATIONS INVOLVED 


Communications Act of 1934, as amended 


"Sec. 308. (a) The Commission may grant ee per- 
mits and station licenses, or modifications or renewals thereof, 
only upon written application therefor received by it.... 


"(b) All applications for station licenses, or modifica- 
tions or renewals thereof, shall set forth such facts as the 
Commission by regulation may prescribe as to the citizenship, 
character, and financial, technical, and other qualifications of 
the applicant to operate the station; the ownership and location 
of the proposed station. . . and such other information as it 
may require. The Commission, at any time after the filing of 
such original application and during the term of any such 
license, may require from an applicant or licensee further 
written statements of fact to enable it to determine whether 
such original application should be granted or denied or such 
license revoked. Such application and/or such statement of 
fact shall be signed by the applicant and/or licensee under 
oath or affirmation.” (Communications Act Amendments, 
1952, approved July 16, 1952, c. 879, Section 6, 66 Stat. 714, 
U.S. C., Title 47, Sec. 308). | 


"Sec. 309. (a) If upon examination of any application provided 
for in section 308 of this title the Commission shall find that 
public interest, convenience, and necessity would be served 
by the granting thereof, it shall grant such application. 


"(b) If upon examination of any such application the 
Commission is unable to make the finding specified in sub- 
section (a) of this section, it shall forthwith notify the appli- 
cant and other known parties in interest of the grounds and 
reasons for its inability to make such finding. Such notice 
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which shall precede formal designation for a hearing, shall 
advise the applicant and all other known parties in interest 

of all objections made to the application as well as the source 
and nature of such objections. Following such notice, the 
applicant shall be given an opportunity to reply. If the Com- 
mission, after considering such reply, shall be unable to 
make the finding specified in subsection (a), it shall formally 
designate the application for hearing. . .'"' (Communications 
Act Amendments, 1952, approved July 16, 1952, c. 879, 
Section 7, 66 Stat. 715, U.S.C., Title 47, Sec. 309). 


"Sec. 316. (a) Any station license or construction permit 
may be modified by the Commission either for a limited 
time or for the duration of the term thereof, if in the judg- 
ment of the Commission such action will promote the public 
interest, convenience, and necessity. . .'"’ (Communications 
Act Amendments, 1952, c. 879, Section 12, 66 Stat. 717, 
U.S.C., Title 47, Sec. 316). 


"Sec. 319. (a) No license shall be issued under the authority 
of this chapter for the operation of any station. . . unless a 
permit for its construction has been granted by the Commis- 
sion. The application for a construction permit shall set 
forth such facts as the Commission by regulation may pre- 
scribe as to the citizenship, character, and the financial, 
technical, and other ability of the applicant to construct and 
operate the station, the ownership and location of the proposed 
station. . . and such other information as the Commission 
may require. Such application shall be signed by the appli- 
cant under oath or affirmation. 


'(b) Such permit for construction shall show speci- 
fically the earliest and latest dates between which the actual 
operation of such station is expected to begin, and shall 
provide that said permit will be automatically forfeited if 
the station is not ready for operation within the time speci- 
fied or within such further time as the Commission may 
allow, unless prevented by causes not under the control of 
the grantee. 





"(c) Upon the completion of any station for the con- 
struction or continued construction of which a permit has 
been granted, and upon it being made to appear to the Com- 
mission that all the terms, conditions, and obligations set " 
forth in the application and permit have been fully met. 
the Commission shall issue a license to the lawful holder 


ee 
of said permit for the operation of said station. . ." P 
(Communications Act Amendments, 1952, approved July 16, 

» 


1952, c. 879, Section 13, 66 Stat. 718, U.S.C., Title 47, 
Sec. 319, and a further amendment approved March 26, 
1954, c. 111, 68 Stat. 35, U.S.C. Title 47, Section 319(b) ). 


Te 
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re B. Administrative Procedure Act. 


» "Sec. 1008. (b) . . .In any case in which the licensee has, 
in accordance with agency rules, made timely and sufficient 
application for a renewal or a new license, no license with 
reference to any activity of a continuing nature shall ex- 

» pire until such application shall have been finally deter - 


i mined by the agency."" (Administrative Procedure Act, | 
approved June 11, 1946, c. 324, Section 9, 60 Stat. 242, | | 
* U.S.C., Title 5, Sec. 1008(b) ). i 
a C. Federal Communications Commission, Rules and Regulations 


" "Sec. 1.303 Subscription and Verification of Applications. - 


(a) Each application, or amendment thereto and each 

written statement of fact required by the Commission from 
any applicant or licensee to enable the Commission to deter- 
rn mine whether the original application should be granted! or 
- denied or a license revoked shall. . .be personally ia 
under oath or affirmation by the applicant, if an individual.. - 
(47 C.F.R. 33, 1 Pike & Fischer R.R. 51:192). | 


"Sec. 1.304 Contents of Applications. - (a) Each application 
< shall include all information called for by the particular 


« form on which the application is required to be filed unless 
the information called for is inapplicable in which case’ ‘this 
fact shall be indicated. ! 


"(b) The Commission may require an applicant to 
submit such documents and written statements of fact, 


v under oath, as in its judgment may be necessary. . . " 
iy (47 C.F.R. 33, 1 Pike & Fischer R.R. 51:192). | 
|v "Sec. 1.313 Forfeiture of construction permit. - A con- 


| struction permit shall be automatically forfeited if the | 
station is not ready for operation within the time specified 
| therein or within such further time as the Commission, 
) > may have allowed for completion, and a notation of the | 

e forfeiture of any construction permit under this provision 

will be placed in the records of the Commission as of the 

| expiration date." (47 C.F.R. 35, 1 Pike & Fischer R. Ri 
7? 51:196). 





7 r "Sec. 1.314 Period of Construction. - Each eee | 
iy permit will specify a maximum of 60 days from the @ate of grant- 


ing thereof as the time within which construction of the 

| station shall begin and a maximum of 6 months thereafter 

as the time within which construction shall be completed 

4 and the station ready for operation, unless otherwise 

a determined by the Commission upon proper showing in any 
particular case." (47 C.F.R. 35, 1 Pike & Fischer R. R. 
51:196) ! 














"Sec. 1.322 Application forms for authority to construct a + 
new Station. . . - (a) Applications for new facilities. . . 
shall be made on the following forms: 


(1) FCC Form 301 ‘Application for Authority to 
Construct a New Broadcast Station or Make Changes in an 
Existing Broadcast Station’." (47 C.F.R. 35, 1 Pike & 
Fischer R.R. 51:197) 


"Sec. 1.323 Application for extension of construction permit 
or for construction permit to replace expired construction 
permit. - (a) Application for extension of time within which 
to construct a station shall be filed on FCC Form 701. The 
application shall be filed at least 30 days prior to the expira- 
tion date of the construction permit if the facts supporting 
such application for extension are known to the applicant in 
time to permit such filing. In other cases, an application 
will be accepted upon a showing satisfactory to the Commis- 
sion of sufficient reasons for filing within less than 30 days 
prior to the expiration date. Such applications will be 
granted upon a specific and detailed showing that the failure 
to complete was due to causes not under the control of the 
grantee, or upon a specific and detailed showing of other 
matters sufficient to justify the extension. 


'(b) Application to replace an expired construction 
permit shall be made on FCC Form 321 'Application for 
Construction Permit to Replace Expired Permit'. Such 
application must be filed within 30 days of the expiration 
date of the authorization sought to be replaced." (47 C.F.R. ; 
36, 1 Pike & Fischer R.R. 51:197,198) é 


"Sec. 1.325, Application for license to cover construction ¢ 
permit. . .. ) The following application forms shall be | 
used: (1) FCC Form 302 ‘Application for New Broadcast 
Station License'". (47 C.F.R. 36, 1 Pike & Fischer R.R. 


by 
198) “ 
> 


"Sec. 1.361. Grants without hearing of authorizations other 
than licenses pursuant to construction permit...- (a) An 
application for an instrument of authorization, other than 


a license pursuant to a construction permit, will be granted . 

without hearing where: (1) such application is in proper ™ 
form; (2) there is not pending a mutually exclusive applica- < 

tion filed in accordance with paragraph (b) of this section; 

and (3) it appears from an examination of the application 

and supporting data, and upon consideration of objections = 
filed pursuant to paragraph (c) of this section, that: (i) » 
The applicant is legally, technically, financially, and > 


otherwise qualified; (ii) The application is not in violation 
of the provisions of law or this chapter or established 
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policies of the Commission; and (iii) A grant of the appli- 
cation would otherwise serve public interest, convenience, 
or necessity. ! 





"(b) In making its determinations pursuant to the | 
provisions of paragraph (a) of this section, the Commission 
will not consider any other application as being mutually 
exclusive with the application under consideration unless 
such other application was substantially complete and was 
filed with the Commission not later than the close of busi- 
ness on the day preceding the day on which the Commission 
takes action with respect to the application under considera- 
tion. 


"(c) Before Commission action on an application for 
an instrument of authorization, other than a license pursuant 
to a construction permit, any person may file objections to 
the grant. . ." (47 C.F.R. 47, 1 Pike & Fischer R.R. 51:251) 


"Sec. 3.24 Broadcast facilities; showing required. . . (b) 
An authorization for a new standard broadcast station .|. . 


will be issued only after a satisfactory showing has aa 
made in regard to the following, among others: 


"(3) That the applicant is financially qualified to con- 
struct and operate the proposed station. 


(4) That the applicant is legally qualified. That the 
applicant. . .is of good character and possesses other | 


qualifications sufficient to provide a satisfactory public 
service." (47 C.F.R. 140-141, 1 Pike & Fischer R.R. | 
53:132a-133) | 

| 


STATEMENT OF POINTS 


1. The Commission erred in granting the intervenor's 321 appli- 
cation for it was without statutory authority to do so. | 


2. The Commission erred in denying the appellant its right toa 
hearing to determine whether its 301 application or the intervenor's 
321 application should be granted. | 


| 
3. The Commission erred in granting the intervenor's 321 
application without first considering and resolving the serious questions 


bearing upon the qualifications of the applicant then pending before the 


Commission. 
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SUMMARY OF ARGUMENT 


I. The Federal Communications Commission is authorized to act 
only within the scope of the powers delegated to it by statute. The 
Commission's power to act in the instant case must be found within the 
provisions of Section 319(b) of the Communications Act of 1934, as 
amended, supra, p. 6. In accordance with the mandates of that statute, 
the intervenor's original construction permit for a new standard broad- 
casting station had expired and was automatically forfeited. The inter- 
venor filed an application for a construction permit to replace the 
expired permit. The same statute gave the Commission the power to 
grant the intervenor's application only if the Commission could find that 
completion of the authorized construction within the time prescribed 
was prevented by causes beyond the intervenor's control. Here, the 
Commission determined that it was unable to make that finding. Accord- 
ingly, the Commission acted in excess of its statutory authority in grant- 
ing the intervenor's application for a construction permit to replace the 
expired permit. 'The intent of the Congress as expressed in the statute, 
and the Commission's own policies and practices pursuant to the terms 
of the statute, sustain this view. The Commission's apparent, though 
ambiguous, holdings to the contrary in the instant case are insupportable. 


I. It is now an established principle that where the Commission 
has before it two mutually exclusive applications it must hold a com- 
parative hearing on both applications before it is free to grant either of 
them. Following the expiration of the intervenor's original construction 
permit, the appellant filed an application for a construction permit for 
the same facilities. Thereafter, the intervenor filed its application for 
a construction permit to replace the expired permit. The Commission 
then had before it two mutually exclusive applications. Consistently 
with the established principle and the requirements of the applicable 
statute, the Commission was required to give both applicants notice and 
an opportunity to be heard. Thus the Commission acted erroneously and 
in derogation of the appellant's rights when it granted the intervenor's 
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application and, without notice or hearing, returned the appellant's 





application. 


Ill. Before granting any application for a construction permit, the 


Commission is required by law to find the applicant qualified and to find 
that the grant will serve the public interest, convenience and necessity. 
At the time of its grant of the intervenor's application the Commission 
had before it a number of unresolved questions bearing upon the quali- 
fications of the applicant. The Commission itself acknowledged those 
questions to be serious. Thus, the Commission was then unable to make 
the required threshold findings that the intervenor was fully qualified 
and that a grant of its application would serve the public interest, con- 
venience and necessity. Nevertheless, the Commission granted the 
intervenor's application. By that action, the Commission exceeded its 
statutory authority and failed to meet its statutory obligations, The 
Commission's error is not saved by the fact that it instituted an inquiry 
into the intervenor's qualifications after the grant. | 


ARGUMENT 


I | 

THE COMMISSION ACTED IN EXCESS OF ITS STATUTORY 

AUTHORITY IN GRANTING THE INTERVENOR'S 321 : 

APPLICATION. | 

The Federal Communications Commission is a federal adminis- 

trative agency deriving all its powers from the Congress. For any 
contemplated action the Commission must find its powers within the 
authority delegated to it by statute, and it may act only within the scope 
of the authority so delegated. Regents of University System of Ga. v. 
Carroll, 338 U. S. 586, 597-598 (1950); WOKO, Inc. v. Federal Communi- 
cations Commission, 80 U. S. App. D. C. 333, 338, 153 F.2d 64s, 628 
(1946), reversed on other grounds, 329 U. S. 223. 


The Commission's power to grant the intervenor's 321 application 
must be found, if it exists at all, within the provisions of Section 319(b) 
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of the Communications Act.? After conferring upon the Commission, 
by an earlier section, ’° the authority to issue permits for the construc- 


tion of broadcasting stations, the Congress then specified by Section 
319(b) that: 
"Such permit for construction shall show specif- 

ically the earliest and latest dates between which the 

actual operation of such station is expected to begin, and 

shall provide that said permit will be automatically 

forfeited if the station is not ready for operation within 

the time specified or within such further time as the 

Commission may allow, unless prevented by causes not 

under the control of the grantee." 11 

The intent of the Congress is clear. Its purpose was to insure 
that the holder of a construction permit should not be permitted to retain 
it indefinitely without commencing and completing the construction 
authorized and making the station ready for operation. To further its 
intention, the Congress (a) carefully refrained from allowing the Com- 
mission to assume the discretion to allow a construction permit to run 
indefinitely, (b) expressly required the Commission to fix dates for the 
commencement and completion of the construction, and imposed upon 
the permittee the firm sanction that the permit would be forfeited 
summarily if the authorized construction was not completed and the 
station shown to be ready for operation within the fixed time prescribed, 
and (c) further limited the bounds of the Commission's discretion in the 
matter by directing that the permittee would be entitled to have the 
automatic forfeiture set aside only if the Commission could find that 
9 
10 
11 


Communications Act of 1934, as amended, Section 319(b), supra, p. 6. 
Communications Act of 1934, as amended, Section 308(a), supra, p. 5. 


These provisions were first enacted into law as Section 21 of the Radio Act 
of 1927, approved February 23, 1927, c. 169, Sec. 21, 44 Stat. 1170, 
U.S.C., Title 47, Sec. 101. Although the 1927 Act was repealed by the Com- 
munications Act of 1934, approved June 19, 1934, c. 652, Sec. 1 et seqg., 
U.8.C., Title 47, Section 151, et seg., these provisions were carried forward 
without material change. The legislative history of this subsection reveals no 
elucidating commentary on it. Inquiries of the United States Department of 
Commerce and of the former Secretary of Commerce who occupied that office 
during the deliberations on the 1927 Act, also failed to produce any helpful 
writing regarding this subsection. 
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completion of the authorized construction within the time prescribed 

was prevented by causes beyond the control of the permittee. | In the 

absence of facts sufficient to support that finding, no right is given to 

the permittee and no power is given to the Commission upon which the 
| 


automatic forfeiture may be set aside. ! 


The only softening of the firm requirements of Section 319(b) is 
in the clause by which the Congress authorized the Commission to 
modify the permit to allow further time for construction. Here the 
Congress recognized that the Commission might find, in given instances, 
that the time period originally specified was not sufficient. Yet, not even 
this provision grants the ne an unbounded discretion. By the 
terms of Section 316(a) of the Act,? 2 the Commission may modify a 
construction permit only if "such action will promote the public interest, 
convenience, and necessity". No private interest is given any relevancy.?° 
Neither is any allowance made for the sincerity of the permittee. Thus, 
mere diligence in construction would not be enough. The Congress 
intended to insist that the permittee be sufficiently diligent to complete 
the construction within the prescribed or extended time, for only this 
would serve the public interest. Should the permittee allow the original 
or the extended expiration date to pass without first showing either that 
the station is ready for operation or that additional time is needed in the 


i 


public interest, the permit becomes forfeited automatically. | 


In the instant case, the Commission expressly determined that 
there was no basis for a finding that causes beyond the control of the 
intervenor prevented completion of the authorized construction within 
the time prescribed (R. 152). Instead, the Commission appears to have 
seized upon the matter of diligence in construction as a basis for its 





action, although the Commission's holdings reflect some ambiguity. 
At one stage in this matter, the Commission asserted that it may, "in 


12 
13 


Communications Act of 1934, as amended, Section 316(a), supra, p. 6. 
Ashbacker Radio Corp. v. Federal Communications Commission, 326 U. S. 
327, 333 (1945). = oe 
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its discretion, grant a construction permit to replace [an] expired 
permit, upon a finding that the permittee has been diligent in proceeding 
with construction, or has been prevented from constructing by causes 
not under its control" (R. 155-A). This is followed by the Commission's 
statement that it "has found that Jane’ A. Roberts [the intervenor] has 
been diligent in proceeding with construction under her permit, as 
modified, and has this day granted her application for construction 
permit to replace expired permit” (R. 155-A-156). 


At a later stage, however, the Commission altered its own view, 
as follows: 
"It appears from the pleadings that Mrs. Roberts 
had substantially, but not entirely, completed construction 
under the permit, as modified, as of the time it expired. 
This indicates a degree of due diligence on her part which 
would be relevant to consideration of a grant of a timely 


filed extension application or a subsequently filed applica- 
tion for reinstatement of an expired permit. It does not, 


however, constitute a showing as required by the statute 
that she was prevented from completion of construction by 
causes not under her control; nor are we in possession of 


any other facts upon which such a determination could be 
based.” (R. 152, emphasis supplied) 


At this point one is led to ask, ''Upon what ground, then, did the 
Commission replace the intervenor's expired permit?" Regrettably, 
the Commission did not say. Nevertheless, the Commission itself 
determined that it could not make the finding required by the statute, 
the single and exclusive ground upon which the Congress authorized the 
replacement of an expired construction permit. If, as it appears, the 
Commission acted upon a finding of diligence in construction, or upon 
any other ground, the Commission acted in excess of the powers con- 
ferred upon it by the Congress, and its action must be declared invalid. 


A leading case in which the Commission was held to have acted 
beyond its statutory authority was Johnston Broadcasting Co. v. Federal 


Communications Commission, 85 U.S. App. D. C. 40, 175 F.2d 351. 
There the Commission granted an application which had not been exe- 
cuted by the applicant in the manner prescribed by law. This Court 
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| 
pointed out that the specified mode of execution was a statutory require- 
ment, then held that the Commission had no power either to waive the 
requirement or to take any form of action upon an application not so 
executed. Id. at 45, 175 F.2d at 356. It follows, by simple analogy, that 
the Commission must be held to be without power to waive the finding 
required by Section 319(b), and to have acted beyond its authority in 
granting the intervenor's 321 application in the absence of that finding. 


Although it is difficult to pinpoint, there is some basis for suppos- 
ing that the Commission chose to risk an act which might be beyond its 
statutory authority because it believed that the intervenor was entitled 
to a grant of its 321 application as a matter of fairness or equity. This 
would be commendable, but it is not sanctionable. It has often been 
held that an administrative agency may not act beyond its statutory 
powers even to achieve what it believes to be equitable or charitable 
or laudable results. A noteworthy case in which an agency sought to 
enlarge upon its powers for such a purpose is Safeway Stores v. Milk 
Commission, 197 Va. 69, 87 S.E.2d 769 (1955).24 Under a statute 
authorizing the Commission to establish maximum and minimum prices 
for each grade of milk, the Commission fixed minimum prices for given 
grades, then added differentials based on the quantities delivered and the 
means of delivery. Holding these actions invalid because the statute did 
not authorize such differentials, the Court said: ! 

"{ An administrative agency] is not vested with dis- 

cretion to ignore or transgress statutory limitations, 

even to accomplish what it may deem to be desirable 
ends, nor does the acquiescence in, or the failure to 


object, on the part of others lend validity to such | 
departure." Id. at 75, 87 S.E.2d at 774. | 


! 
The appellant's view of the requirements of Section 319(b) of the 
Communications Act is sustained by the policies and practices adopted 


14 Cf. Sunshine Dairy v. Peterson, 183 Or. 305, 345, 193 P.2d 543, 560 


(1948); South Side Roofing and Material Co. v. Industrial Commission, 252 
Wis. 403, 409, 31 N.W.2d 577, 580 (1948); Layman v. State Employment Com- 
pensation Commission, 167 Or. 379, 401, 117 P.2d 974, 982 (1941), 
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by the Commission pursuant to the several mandates and delegations of 
power contained in the statute. This may be shown as follows: 

"Such permit for construction shall show specifically the 

earliest and latest dates between which the actual opera- 

tion of such station is expected to begin...” 

Acting on this requirement, the Commission adopted a rule 
specifying that construction shall commence within 60 days of the date 
of granting of the construction permit, and shall be completed within 
6 months thereafter. FCC Rules and Regulations, Section 1.314, supra, 
p. 7. On each construction permit instrument which the Commission 
issues, those dates are specified. 

", . . and shall provide that said permit will be 
automatically forfeited if the station is not ready for 

operation within the time specified. . ." 

To implement this provision, the Commission adopted a rule 
which recites substantially the same language, then adds, "and a notation 
of the forfeiture of any construction permit under this provision will be 
placed in the records of the Commission as of the expiration date." 
FCC Rules and Regulations, Section 1.313, supra, p. 7. (Emphasis 
supplied). 

", . .or within such further time as the Commis- 

sion may allow. . ." 

Acting on this grant of power, the Commission adopted a form 
(FCC Form 701) entitled, "Application for Additional Time to Construct 
Radio Station" (See Appendix, 2), and provided by rule that such an 
application must be filed at least 30 days prior to the prescribed 
expiration date of the permit, except upon a showing of sufficient 
reasons for filing within less than 30 days prior to the expiration date. 
FCC Rules and Regulations, Section 1.323(a), supra, p. 8. The same 
rule also provides that such application will be granted only upon a 
specific and detailed showing "that the failure to complete was due to 
causes not under the control of the grantee, or....of other matters 
sufficient to justify the extension." Upon receipt of such an application 
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the Commission treats it as an application for modification of the con- 


struction permit, and upon granting the application the Commission 
actually issues a modified permit instrument specifying the new date 


| 
! 


by which construction must be completed. 


", . . unless prevented by causes not under the control 

of the grantee..." ! 

This clause obviously provides for the circumstance wherein a 
construction permit has expired and has become forfeited. To cover 
this circumstance, the Commission adopted another form (FCC Form 
321) entitled "Application for Construction Permit to Replace Expired 
Permit", (See Appendix, 3) and provided by rule that this application 
must be filed within 30 days after the expiration date of the permit. 
FCC Rules and Regulations, Section 1.323(b), supra, p. 8.” Upon grant- 
ing such an application, the Commission issues an entirely new con- 
struction permit instrument, designates the permit with a new file 
number, and specifies new commencement and completion dates (See, 
e.g.,R. 23). | 


In a case decided by the Commission, and upon which it now 
appears to rely (R. 153, n. 3), the Commission held that the difference 
between a 701 application and a 321 application "is immaterial, since 
both seek additional time in which to complete construction." Christian 
County Broadcasting Company, 6 Pike & Fischer R.R. 849, 850, n.2 
(1950). The appellant believes the Court will find it plain that the Com- 
mission may not be heard to urge that two different applications are the 
same, and that the Commission's discretion is the same with respect 
to each, when the applications are intended to meet separate statutory 
provisions, are provided for by different forms and different Commis- 
sion rules, have different purposes, and are intended to be filed in 
radically different circumstances. On the contrary, the difference is 


both material and obvious. 
a The Court will no doubt find it curious that, as contrasted with rule govern- 
ing 701 applications (p. 8, supra), both rules being subsections of the same 
rule, this rule makes no allowance for late filing, and does not set forth the 
showing upon which the application may be granted. The appellant Has no 
explanation to offer. 
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As has already been observed, the Commission did not state 
clearly the ground upon which it asserted the power to grant the inter- 
venor's 321 application. Having determined that the intervenor's con- 
struction permit had expired, and that the statutory requirement for 
setting aside its automatic forfeiture was not met, the Commission 
simply went forward to hold that these determinations did not entitle 
the appellant to have its own 301 application considered in competition 
with the intervenor's 321 application (See R. 152). The appellant sub- 
mits that this is utter arbitrariness. Having arrived at its determina- 
tions regarding the intervenor's position, the only lawful course avail- 
able to the Commission was to deny the intervenor's 321 application and 
to accept the appellant's 301 application for consideration. The only 
other course which might have had a color of legality was for the Com- 
mission to state 'the ground upon which it assumed the power to grant 
the intervenor's 321 application, then to acknowledge the appellant's 
right to fair consideration of its 301 application, and to order a com- 
parative hearing to determine which of the two applications should be 
granted. Had the Commission done this much, the appellant would have 
been content and this appeal would have been unnecessary, for at least 
a portion of the appellant's rights (discussed under appellant's argument 
II, infra) would have been preserved. The actions of the Commission by 
which it exceeded its statutory authority and, at the same time, cate- 
gorically denied the appellant any rights at all, were manifestly invalid 
and must be vacated by this Court. 


I 


THE COMMISSION ACTED IN DEROGATION OF THE 
APPELLANT'S RIGHT TO A HEARING. 


For the purpose of this argument it is assumed that the Commis- 
sion possessed some power to grant the intervenor's 321 application. 
Even so, the Commission acted unlawfully in exercising such a power 
to the destruction of the rights of a third party, the appellant herein. 


19 
| 

By its decision in the oft-cited Ashbacker case, +® the Supreme 
Court established what has been described by this Court as "the now 


e''17 that the Commission is required to hold a com- 


familiar doctrin 
parative hearing on two mutually exclusive applications before it is 

free to grant either of them. Now the Commission takes the view that 
in the circumstances of this case it is not required to acknowledge any 
right of the appellant to a comparative hearing. The Commission holds 
that the Ashbacker principle is not applicable here for the reason that 
Ashbacker involved two applications for new construction permits, while 
this case involves one application for a new permit (the appellant's 301) 
and one application (the intervenor's 321) for replacement of a permit 
which has once been granted, although it has since expired (R. 152). 
This view is without any basis in reason and is inconsistent with the 


intent of the Congress and with the Commission's own practices. 


When the Congress provided by Section 319(b) for the automatic 
forfeiture of an expired construction permit, its intention, beyond doubt, 
was that upon such expiration and forfeiture the construction permit 
involved would become a nullity. The plain thrust of the language of the 
statute requires this result, and the Commission's own practices con- 
form. By its own rule implementing the statute, the Commission pro- 
vided that upon expiration of a construction permit a notation of the 
forfeiture is to be placed upon the Commission's records as of the 
expiration date8 The application which the Commission created to 


| 
enable the permittee to seek replacement of the forfeited permit is by 


title and substance an application for a new construction permit. As 
stated above (p. 17, supra), when the Commission grants such an 
application it actually issues a new permit instrument, anes the 


16 Ashbacker Radio Corp. v. Federal Communications Commission, 326 U.S. 


327, 333 (1945). 


Radio Cincinnati, Inc. v. Federal Communications Commission, 85 U.S. 
App. D. C. 292, 294, 177 F.2d 92, 94 (1949). ! 


FCC Rules and Regulations, Section 1.313, supra, p. 7. 
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permit with a new file number, and specifies new commencement and 
completion dates. It does not treat the application as one for a modi- 
fication of the original permit, as in the case of a 701 application 

(p. 16, supra), nor does it treat the original permit as having any 
existence for any purpose. By these practices the Commission has 
recognized the intent of the Congress as expressed in Section 319(b), 
and has acknowledged that upon expiration and forfeiture of a construc- 
tion permit there is no legal authorization in existence - nothing which 
can be modified, renewed, or reinstated. All that remains is the oppor- 
tunity to grant a new permit to replace the nullified permit. In view of 
the foregoing, the Commission may not be heard to assert that a 321 
application may be regarded as a mere "application for extension" 

(R. 155-A), or that it is indistinguishable from a 701 application (R. 153). 


The appellant's 301 application was filed at a time when no con- 
struction permit for the same facilities existed. Accordingly, it was 
entitled to be considered as any other application for an original con- 
struction permit. Upon the subsequent filing of the intervenor's 321 
application, the Commission was faced with two mutually exclusive 
applications. The appellant concedes that if, at this point, the Commis- 
sion could determine that the forfeiture of the intervenor's original 
permit occurred by causes beyond the intervenor's control, then the 
intervenor's 321 application could be granted and the appellant's 301 
application could be returned as an application for a facility lawfully 
occupied. Here, however, the Commission was unable to make that 
determination. A fortiori, the Ashbacker principle then applied with 
full force, and the Commission was required (1) to notify each applicant 
that its application could not be granted without a hearing, (2) to give the 
applicants an opportunity to reply, and (3) unless one of the applications 
was withdrawn or amended to remove the conflict, to order a compara- 


tive hearing on the two applications.29 


iv Communications Act of 1934, as amended, Section 309(b), supra, p. 5. 
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By two of its own decisions the Commission has itself acknowledged, 
by implication at least, that a timely 301 application would be entitled to 
comparative consideration with a 321 application. In the case of South- 
western Broadcasting Co. (KSWB), 8 Pike & Fischer R.R. 708 (1952), the 
Commission acted to grant a pending 321 application. On the same day, 
however, there was filed a 301 application proposing the same facilities. 
Resorting to its rule”° that an application will not be considered as 
mutually exclusive with a pending application unless it is filed ion the day 
preceding the day upon which the Commission acts on the pending appli- 





cation, the Commission held, "Accordingly, it is apparent that the [ new] 
application was not entitled to comparative consideration with the [ pend- 
ing] application.” Id. at 709. Thus, the Commission left the strong 
implication that, but for the untimely filing of the second application, a 
comparative hearing would have been necessary. In the second case, 
James L. Frank (KGSM), 3 Pike & Fischer R.R. 1313 (1947), the Com- 
mission granted a "petition for reinstatement" of an expired permit, but 
only after finding that it 'would cause no interference to any existing 
station or pending application." Ibid. (Emphasis supplied). It is fair 
to imply that if a conflicting application had been on file, the Commis- 
sion would have refrained from granting "reinstatement" of the expired 
permit. : 

The aforementioned implications are strengthened by the Com- 
mission's own rule on this subject. FCC Rules and Regulations, Sec- 
tion 1.361(a), supra, p. 8. The pertinent language of the rule is: 

"An application for an instrument of authorization, 
other than a license pursuant to a construction permit, 


will be granted without hearing where:...(2) there is not | 
pending a mutually exclusive application..." 


Thus does the Commission itself state that, with the single exception 
of a 302 application, an application for any instrument of authorization 


is subject to competition in a comparative hearing with a timely filed 


ue FCC Rules and Regulations, Section 1. 361(b), supra, p. 8. 
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mutually exclusive application. Surely, the Commission cannot now say 
that it also meant to exclude from this rule an application for a con- 
struction permit to replace an expired permit. 


The three cases cited by the Commission in support of its actions“+ 
have nothing in common with the instant case. For the purpose for 
which the Commission cited it, the KFAB case stands only for the 
proposition that an applicant is not entitled to comparative consideration 
with the present holder of an original construction permit where the 
second application was filed after the grant of the permittee’s applica- 
tion for the original construction permit. The United Detroit case 
simply invokes the sound principle that an original construction permit 
remains in existence beyond its expiration date, and is not subject to 
competition with a new application, if a proper application for extension 
of the construction permit is filed in advance of the expiration date. 
Community Telecasting involved questions whether a construction per- 
mit had been abandoned by acts of the permittee and whether it had 
become available for competition by acts of the Commission. The per- 
mit had not expired, and the questions involved had nothing to do with 
its expiration date. Thus, in each of the three cases a valid construction 
permit was in existence, and in none of the cases was there present any 
circumstance which would require invocation of the automatic forfeiture 
provisions of Section 319(b). 


The Commission further asserts that the holding in the Ashbacker 
case was "primarily an equitable one", although the Commission does 
not go forward to say what bearing this has on the matter (R. 152). 
Nevertheless, the Commission is clearly in error. As is stated in the 
Ashbacker opinion, the primary question presented therein was whether 


21 
KFAB Broadcasting Co. v. FCC, 85 U. S. App. D. C. 160, 177 F.2d 40 
(1949); United Detroit Theatres Corp. v. FCC, 88 U. S. App. D. C. 239, 
178 F.2d 700 (1949); Community Telecasting Co. v. FCC, U. S. App. D. C., 
Case Nos. 13,872, 14,241, decided May 9, 1958 (R. 152). 
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the appellant had been granted the hearing to which it was entitled 
pursuant to a statutory requirement, 22 and the ultimate holding of the 
Court was that the appellant's "statutory right'' had been substantially 
nullified.2*> No form of equitable relief was involved. 


Finally, the Commission refers to the "brief interval" between 
the expiration of the intervenor's original permit and the grant of the 
application for replacement, then chooses to regard that "gap" as 
immaterial (R. 153). The difficulty is that the Congress intended that 
"gap" to be critically material, and the Commission has no power to 
diminish that Congressional intent. | 


The Ashbacker principle is fully applicable to the instant case, 
and the Commission had no basis and no precedent for holding other- 
wise. The Commission's actions to the contrary, and to the derogation 
of the appellant's right to a hearing, were unlawful and must be reversed. 


mm 


THE COMMISSION EXCEEDED ITS STATUTORY POWERS 
BY GRANTING THE INTERVENOR'S 321 APPLICATION | 
WHILE THERE REMAINED SERIOUS AND UNRESOLVED 
QUESTIONS REGARDING THE QUALIFICATIONS OF THE 
APPLICANT. 





| 
| 
Section 309(a) of the Communications Act authorizes the Commis- 

sion to grant a construction permit for a broadcasting station if it finds 
that the public interest, convenience and oe Saeed will be served there- 
by.24 Sections 308(b) and 319(a) of the Act” > require the Commission 
to elicit factual showings of, and to make findings on, the ownership of 
the proposed station and the citizenship, character, and financial, 


a2 Ashbacker Radio Corp. v. Federal Communications Commission, 326 U. S. 
327 (1945). ee 

Id. at 334. 

Communications Act of 1934, as amended, supra, p. 6. 


Ibid. ! 
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technical, and other qualifications of the applicant as prerequisites to the 
determination required by Section 309(a). For those purposes, the Com- 
mission requires the filing of an application upon the prescribed form, 
properly executed,”© and containing all the facts and representations 
called for therein. The forms are created and furnished by the Commis- 
sion. The application of an individual applicant must be signed per- 
sonally, and under oath or affirmation. This mode of execution is a 
statutory requirement,” and may not be waived. Johnston Broadcasting 
Co. v. Federal Communications Commission, 85 U. S. App. D. C. 40, 45, 
175 F.2d 351, 356 (1949). Indeed, the Commission is without power to 
act upon any application not so executed. Ibid. Full disclosure by an 
applicant is a rudimentary necessity, and is provided for by a Commis- 


8 


sion rule.” Finally, another Commission rule sets forth the showings 


required to support an application.29 


In the instant case, the Commission had before it allegations of 
fact sufficient to give rise to genuine questions (1) whether the signature 
appearing on the intervenor's original 301 application was the true 
signature of the intervenor, (2) whether other applications previously 
filed by the intervenor were falsely executed, (3) whether the intervenor 
was shown to be financially qualified, (4) whether the person represented 
to be the applicant was the sole or true party in interest, and (5) whether 
the application contained a false response to a material question (R. 11- 
20). The Commission itself acknowledged those allegations to be suffi- 
cient to raise those questions, for the Commission wrote to the inter- 
venor demanding an explanation (R. 22). Upon receiving the intervenor’s 
response the Commission determined that the questions remained 


26 
27 
28 
29 


FCC Rules and Regulations, Section 1.303, supra, p. 7. 

Communications Act of 1934, as amended, Section 308(b), supra, p. 5. 
FCC Rules and Regulations, Section 1.304, supra, p. 7. 

FCC Rules and Regulations, Section 3.24(b), supra, p. 9 (in pertinent part). 
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unresolved (R. 147). That the Commission believed those questions to 
be genuine and serious is revealed by the Commission's action inform- 
ing the intervenor that a hearing would be necessary on the application 
for license subsequently filed (R. 147). | 
| 
By its own actions, therefore, the Commission tacitly admitted 
that it could not find that the intervenor possessed the necessary legal, 
financial, or character qualifications to be the trustee of a public 
property to be licensed for use in the public interest. It follows that 
the Commission could not have found that the public interest, con- 
venience, and necessity would be served by a grant of the intervenor's 
321 application. Accordingly, the Commission's action making that 


grant was in excess of its statutory powers. | 
| 


The Commission's error is not saved by its later action declaring 
the necessity for a hearing on the intervenor's subsequently filed appli- 
cation for a license. At the time of the grant of the intervenor's 321 
application, no such license application was pending. Although, upon 
granting the intervenor's 321 application, the Commission also instituted 
an inquiry into the intervenor's qualifications, this is the reverse of the 
procedure required by law.°° The Commission had no power to grant 
the intervenor a new construction permit without finding - then and 
there - not at some subsequent date - that the intervenor was fully 
qualified and that the grant would serve the public interest. | In Easton 
Publishing Co. v. Federal Communications Commission, 87 U. S. App. 
D. C. 344, 185 F.2d 987 (1950), this Court made reference to: 

", . . the Commission's duty to award applications for 

construction permits in satisfaction of public convenience, 

interest or necessity at the time of the award." Id. at 348, 

185 F.2d at 991 (Emphasis supplied). | 

Thus, the Commission's action in granting the intervénor's 321 
application without making the required threshold findings was invalid 


me Communications Act of 1934, as amended, Section 309(a), supra, .. 6. 
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as a transgression of its statutory obligations. To acknowledge the 
seriousness of the pending questions on the intervenor's qualifications, 
then to postpone determination of those questions to some indefinite 
late date, was frivolous and capricious. To take all these actions over 
the appellant's objections, to the derogation of the appellant's rights, 
and to the detriment of the appellant's proper interests, was arbitrary 
and unlawful. 


CONCLUSION 


The statute within which the Commission must find its power to 
act gave the Commission no authority to grant the intervenor's appli- 
cation for a construction permit to replace the original construction 
permit, which had expired and had become forfeited automatically in 
accordance with the terms of the same statute, in the absence of a 
finding that completion of the authorized construction within the time 
prescribed was prevented by causes beyond the control of the inter- 
venor. However, even if the Commission had some power to grant the 
intervenor’s application, the appellant had a superior right to have its 
own application heard on a comparative basis with the intervenor's 
application, and the Commission erred in returning the appellant's 
application without the notice and hearing so required. Moreover, the 
Commission failed in its statutory obligations by granting the inter- 
venor's application when the Commission was unable, in view of serious 
and unresolved questions then pending, to find that the applicant was 
fully qualified and that the grant would serve the public interest, con- 
venience and necessity. 


For the foregoing reasons, the Commission actions herein 
appealed from must be reversed. 
Respectfully submitted, 


SEYMOUR M. CHASE 


Wyatt Building 
Washington 5, D. C. 


October, 1958. 
Attorney for Appellant 
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STATEMENT OF QUESTIONS PRESENTED 

Counsel for the parties entered into a Prehearing 
Stipulation approved by Order of this Court dated September 
8, 1958, The questions, as stipulated (with the quardtics- 
tions therein noted), are as follows: | , 

1. Does the Commission have the power to grant an 
application for a construction permit to replace an expired 
construction permit when the Commission cannot find that 
completion of the authorized construction within the: time 
prescribed was prevented by causes not under the control 
of the grantee? | 

2. Where a construction permit granted by the Commi s- 
sion expired in accordance with its terms, where a new 
applicant subsequently files an application for a construc- 
tion permit for the same facilities; and where the oki gi iw 
permittee thereafter files an application for a construction 
permit to replace the expired construction permit, is the 
Commission required to hold a comparative hearing to deter- 
mine which of the two applications should be granted? 

3. Where the Commission has before it warkeciees 


questions bearing upon the qualifications of the applicant, 


may the Commission grant an application for a construction 


(i) 


permit to replace an expired construction permit and post- 
pone consideration of the said questions until the applicant 
later files an application for a license to cover the con- 
struction permit? 

In addition, intervenor believes the following question 
is presented: 

4. Was the appellant's petition for reconsideration 
timely and properly filed pursuant to the requirements of 


Section 405 of the Communications Act of 1934, as amended? 








(ii) 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14,630 


MASS COMMUNICATORS, INC., 
Appellant, 


Ve 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


JANE A. ROBERTS, : 
Intervenor. | 


ON APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In view of the somewhat argumentative nature of appellant's 
Statement of the Case (Br. 2-5), it is believed that a brief 


restatement of the salient facts will be of assistance to the 
| 


\ 
! 


Court. 


This is an appeal from separate letter actions of the 
| 
Commission, dated January 17, 1958, granting the intervenor'‘s 


| 
application for a construction permit to replace expired con- 


struction permit for a new standard broadcast station at Cedar 


| 
| 
| 
| 
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Falls, Iowa (R. 22, 23-26) and returning appellant's appli- 
cation for the identical facilities (R. 155A-156); and from 
the Commission’s Memorandum Opinion and Order adopted on 
July 16, 1958, and released July 21, 1958, affirming said 
actions upon reconsideration (R. 148-54). The relevant facts 
are as follows: 

On March 20, 1957, the Commission granted, without hear- 
img, the intervenor'’s application for a construction permit 
for a new standard broadcast station to operate on 1250 kilo- 
cycles, with a power of 500 watts, day time, only with a direc- 
tional antenna, at Cedar Falls, Iowa (BR. 1-4). The permit 
(BP-10, 787) was modified on July 5, 1957, to change the trans- 
mitter type and studio and transmitter location (R. 5). The 
date specified for completion of construction in the original 
permit was November 20, 1957 (R. 1). The modified permit did 
not specifically contain November 20, 1957, as the completion 
date, but it did not establish any later date but Lnstead 
specified the original date by reference to the original 
permit (BR. 5). 

On December 11, 1957, the intervenor requested authority 
to conduct equipment tests to commence December 16, 1957. | 
This authority was granted by the Commission by telegram dated 


December 12, 1957 “accordance Section 3.95 Rules and Permit 


BP-10,787, as modified.” (R. 159). This authority was can- 


celled on December 19, 1957, when the Commission advised the 


intervenor that her construction permit had expired on November 





32 | 
| 

20, 1957. Thereupon, intervenor filed an application requesting 
replacement of the expired permit on December 23, 1957 (R. 7), 
and by an amendment thereto, filed December 30, 1957, inter- 
venor assigned reasons in support of a grant of the authori- 
zation requested (R. 9-10). 

Prior thereto, on December 13, 1957, the appellant filed 
an application requesting the same facilities previously 
authorized to the intervenor. Additionally, on January 3, 
1958, appellant, through its attorney, filed with the Com- 
mission a letter (R. 11-12) alleging that the Sakon senna 
application was mutually exclusive with its application and 
that, therefore, a hearing was required on the two applica- 
tions. The letter also raised the question whether inter- 
venor’s application contained a false response to a question 
appearing thereon (R. 12). Appellant also filed an affidavit 
of one Karl Schottler, a handwriting expert, in which, in 
substance, the affiant alleged that the signature appearing 
in the intervenor'’s original application for the Cedar Falls 
Station was not her genuine signature, and that intervenor's 
signature on other applications previously submitted to the 
Commission were not genuine (BR. 13-15). i 

In her amended application to replace the permit which 
expired on November 20, 1957, the intervenor stated (R. 9-10) 


that upon receipt of the modified construction permit of July 





—— a « 

5, 1957 (B. 5), she had interpreted Section 3.94 of the Com- 
mission’s Rules, 47 CFR 3.94, ss signify that she had two 
months thereafter within which to complete such construction, a 
Additionally, the intervenor stated that construction of the 
station had been completed in accordance with the July 5, 
1957 modified permit. 

In separate actions of January 17, 1958, the Commission 
returned the appellant’s tendered application, holding that 
it was not entitled to comparative consideration with the 
intervenor’s application to replace her expired permit 
(R. 155A-156); granted the intervenor's application (R. 23- 
26), and by letter requested a statement from intervenor . 
concerning the allegations raised in appellant‘s letter of 
January 3, 1958, and the affidavit attached thereto (R. 22), 
In said letter, the Commission apprised the intervenor that 
it was granting her application for replacement of expired 
permit “without prejudice to whatever action the Commission 
is required to take as a result of the sa hae into your 


qualifications to be a broadcast licensee.” 


i/ Section 3.94 of the Commission's Rules providés: “Each ‘ 


construction permit for a radio station in the standard 

broadcast service will specify a maximum of 60 days from the 

date of granting thereof as the time within which construction * 
of the station shall begin, and a maximum of six months there- 

after as the time within which construction shall be completed 

and the station ready for operation, unless otherwise determined 

by the Commission upon proper showing in any particular case.” 


_2/ The intervenor replied to the Commission's inquiry on ® 
February 6, 1958 (RB. 104-06), and the Commission, con- 


= i - 


On February 19, 1958, the appellant filed a petition 
for reconsideration (R. 107-24) of the Commission's January 
17, 1958 actions, and again tendered its application for the 
identical facilities previously authorized to the intervenor. 
Upon reconsideration, the Commission, in a Memorandum 
Opinion and Order adopted July 16, 1958 (released july 3 
1958), adhered to its original actions and denied appellant's 
petition (R. 148-54), and by letter dated July 24, 1958, 
returned the appellant's retendered application (R, 157). 

On August 19, 1958, the appellant filed its notice of 
appeal with this Court. Intervenor's notice of intention 


to intervene followed on August 29, 1958. 





2/7 (Cont'd) cluding that the response did not resolve 

the questions raised by appellant's allegations of! January 
3, 1958, on July 16, 1958, notified the intervenor; that 
‘her then pending application for license must be designated 
for hearing (R. 147). This hearing, Docket No. 12597, is 
presently in progress. 
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SUMMARY OF ARGUMENT 

An application for replacement of an expired construc- 
tion permit is not the same as, or similar to, an application 
for an original construction permit, but is, instead, an 
application under Section 319(b) of the Act, 47 U.S.C. 319(b). 
It is, in effect, an application for additional time within 
which to complete construction and differs from an application 
for additional time within which to construct filed while the 
permit is still in effect only in the respect that a reason- 
able explanation as to why the permit was allowed to expire 
and why it should nevertheless be replaced must be made. Ac- 
cordingly, intervenor's replacement application was not required 
to be consolidated for comparative hearing with appellant's 
original application for a construction permit for the identical 
facilities covered by intervenor’s previously authorized though 
expired construction permit. The expiration of intervenor's 
original construction permit and the necessity of the inter- 
venor filing an application for replacement thereof, did not 
give appellant a right to a comparative hearing for intervenor's 
facilities under the doctrine of Ashbacker Radio Corp. v. 
Federal Communications Commission, 326 U.S. 327. The Ashbacker 
case concerned the question of the type of hearing to which 
an applicant whose application is mutually exclusive with that 


of another was entitled and not, as here, the quite different 


question as to when a previously authorized facility is subsequent- 


ly available for application at all. That Ashbacker is to be 





i 
i 
-7- | 
e ! 
limited to the situation presented by its facts -- two 
mutually exclusive applications for an original construction 
permit -- and not to situations in which one applicant has 
already secured its permit and is seeking a collateral 
| 
authorization prior to its permit maturing into a license, is 
buttressed by this Court‘s decisions in KFAB Broadcasting Co. 
| 


v. Federal Communications Commission, 85 U.S. App. D.C. 160, 





177 F.2d 40; United Detroit Theatres Corp. v. Federal Communi- 
cations Commission, 88 U.S. App. D.C. 239, 178 F.2d 700 and 


Community Telecasting Co. v. Federal Communications Commission 
U.S. App. D.C. 255 F.2d 891. | 





— 
Since the intervenor’s application for replacement of 
her expired permit is not equivalent to an original application, 
the Commission properly exercised its discretion in granting 
intervenor’s application and postponing inquiry to the ques- 
tions raised by appellant concerning her qualifications to 
be a licensee until such time as she would file application 
for license. The procedure followed by the Commission was 
not only consistent with, but would appear to be that con- 
templated by, pertinent provisions of the Act. See Sections 


319(b) and 319(c), 47 U.S.C. 319(b), 319(c). 


a ae 
ARGUMENT 
This case presents a relatively narrow question of law. 


It is whether an application for reinstatement of an ex- 


pired construction permit, filed by the intervenor who had 


virtually completed construction of her station within the 
time allotted in her modified permit, but who had inadvert- 
ently permitted her permit to expire without securing an 
extension thereof, is to be treated as if it were an ori- 
ginal application for the facilities or should more properly 
be analogized to an application for extension of time to 
complete construction. If, as appellant contends, the 
former is the proper conclusion, then admittedly appel- 
lant*s new application for the identical facilities, filed 
between the time the permit expired and the date upon which 
intervenor filed her reinstatement application, must be 
given comparative consideration under the holding of the 
Supreme Court in Ashbacker Radio Corp. v. Federal Communi- 
cations Commission, 326 U.S. 327. But, as we shall show 
below, the Commission was clearly correct in determining 
that the reinstatement application, insofar as competition 
for the frequency |is concerned, is in pari materia with an 
application for extension of time within which to complete 
censtruction of a station, with respect to which no compara- 
tive consideration with appellant's application would have 
been required. See United Detroit Theatres Corp. v. Federal 
Communications Commission, 88 U.S. App. D.C. 238, 178 F.2d 700. 
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As the Court is aware, the Communications Act of 1934, 
as amended, established a two-step procedure for securing 
an authorization for operation of a radio station. A 
person must first secure a construction permit authorizing 
it to build its station upon a showing that the public in- 
terest, ¢onvenience and necessity will be served thereby, 
and then, when construction is completed, secure a license 
for the operation of the station. See Communications Act, 
Sections 307,308,309 and 319, 47 U.S.C. 307,308,309 and 
319, But at the time it considers the license application, 
the Commission is not requiredto recanvas all of the 
varied questions as to a party’s legal, financial, techni- 
cal, character and other qualifications upon which it is 
required to pass in making its original grant of the con= 
struction permit. Instead, the provisions of Section 319(c¢) 
of the Act, 47 U.S.C. 319(c), provide that the Commission at 
that time “shall issue a license to the lawful holder of 


said permit” providing that the station has in fact been 


‘constructed in accordance with the permit and that "no 


cause or circumstance arising or first coming to the know- 
ledge of the Commission since the granting of the permit 
would ...make the operation of such station against the 
public interest." In recognition of this distinction, Con- 
gress, in its 1952 amendments to the Act, 66 Stat. 711, ex- 


pressly amended Section 319(c) of the Act to provide that 


! 
| 
| 
| 
| 
| 
i 
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the provisions of Section 309, including the protest provision 

applicable to grants of construction permits made by the Conm- 

mission without a hearing, should not apply to the issuance 

of licenses. ZZ 
Congress recognized, at the time it adopted this two- 

stage procedure as part of the Radio Act of 1927, 44 Stat. 


1162, that one danger might be that parties would tie up 


“The 


valuable frequencies for indefinite periods by securing con- 
struction permits and: then not building the station as author- 
ized. To counteract this possibility it provided in a pro- 
vision carried over into the Communications Act as Section 
319(b), 47 U.S.C. 319(b), that: 


Such permit for construction shall show 
specifically the earliest and latest dates 
between which the actual operation of such 
station is exppcted to begin, and shall 
provide that said permit will be automati- 
cally forfeited if the station is not ready 
for operation within the time specified 

or within such further time as the Commis- 
sion may allow, unless prevented by causes 
not under the control of the grantee. 


While this language has given rise to considerable dis- 
pute, resulting among other things in a shift in position by 
the Commission in this very case between its letter action 
of January 17, 1958 (RB. 155A-156) and its Memorandum 
Splits and Order of July 16, 1958 on reconsideration (R. 148- 


154), several things are clear from an examination of the 


7 In its January 17, 1958 letter action, the Commission 


was of the view that an automatic forfeiture of the inter- 
venor’s construction permit did not occur on the original 
termination date (R. 155A). In its Memorandum Opinion and 
Order on reconsideration, however, the Commission concluded 
that the construction permit did in fact expire on the original 
termination date (R. 152). 


a EE me 
section. First of all, in recogntiion of the many | 
different situations which may arise the Act does not it- 
self essay to fix the time for completing construction. 
This has been left to the Commission which has, in turn, 
adopted a uniform construction period in the broadcast 
field of eight months from the date of grant. See Sections 
1.314, 3.94, 3.214, and 3.626 of the Commission's Rules, 


| 
47 CFR 1.314, 3.94, 3.214 and 3.626. This unvarying period 


for construction does not, of course, constitute a Commis- 


sion determination that all stations should or can be con- 
structed within this period, but is instead a matter of 
administrative convenience in recognition of the futility 
of attempting, with any degree of accuracy, any case-by- 
case evaluation of the required period at the time the per- 
mit is originally issued. It is made possibly by the auth- 
ority given the Commission in the subsection to "allow" a 
permittee “such further time" as may be warranted in the 
circumstances. Thus, in the television field, where long 
delays have been necessitated by shortages of equipment 

and other construction difficulties, the Commission has 
often afforded a permittee three or four extensions of per- 


mit. Cf. Community Telecesting Co. v. Federal Communica- 
tions Commission. __ U.S. App. D.C. __,255 F.2d 891. 
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Where timely applications for extension of time for 

the completion of construction have been filed, no problems 
of forfeiture under the terms of the section have been 
raised, although the Commission has occasionally not granted 
such extensions until after the expiration of the original 
completion dates. It could accordingly be argued that 
under the language of Section 319(b), the permit had been 
“automatically forfeited". (See concurring opinion of 
Commissioner Ford, here. (R. (54-085). such a circun- 


stance, this Court held in United Detroit Theatres Corp. 


v. Federal Communications Commission, supra, that the 





expiration of the original construction period, and the 
necessity of the permittee securing an extension thereof, 
does not give rise to Ashbacker rights to a comparative 
hearing on the part of other applicants for the facility. 
Over the years, however, the question has arises as to how 
parties should be treated who, usually by inadvetent error, 
have allowed their permits to expire without seeking an ex- 


tension. The Commission has consistently held that in such 


cases the permittee who promptly seeks to correct the omis- 


4/ There is at least a serious question as to whether 


Section 9(b) of the Administrative Procedure Act, 5 U.S.C. 
1008(b), would apply to continue the permit in effect. 

For assuming a construction permit is a “license” within 

the meaning of Section 2(e) of the Administrative Proce- 

dure Act, 5 U.S.C. 1001l(e), it is difficult to see how 

it falls within the category of an “activity of a continuing 
nature”, 
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sion should be treated as if he were seeking an extension 
of permit, rather than being required to revert to the 
status of an original applicant for the facilities. 
Originally, apparently, no distinction was made and 
applications for extension of construction permit wees, 
with the approval of this Court, considered on their merits 
even though filed after expiration of the given completion 
date. See Richmond Development Corp. v. Federal Radio Com- 
mission, 59 App. D.C. 113, 35 F.2d 833, where ths Court 
held that the appellant was entitled to an extension of 
time reasonably sufficient to complete construction of its 
station even though its permit had expired on September lst 
and the application for extension of completion date was 
not submitted to the Commission until September 15th. 
The present Commission has distinguished between the two 
situations and requires that applications for replacement 
of expired permits be filed on a differntform (FCC Form 
321) than is specified for applications for arenes of 


outstaWding permits (FCC Form 701.) But a single rule 





covers both types of application (Section 1.323 of ‘the 


_5/ The Court was there interpreting Section 21 of the Radio 
Act of 1927, 44 Stat. 1162, which like present Section 319 
(b)- of the Communications Act, provided for a construction 
permit's automatic forfeiture if the station was not ready 
for operation within the period specified in the permit. 





oo 12 = 


Commission Rules, 47 CFR 1.323) and the forms themselves, 


set forth in full at pages A2-A3 of the a to Appel- 
6 


lant’s brief, are notably similar in scope, and totally 

different from the comprehensive Form 301 required by Section 

1.322 of the Commission's Rules, 47 CFR 1.322,for applications 

for construction permits for new stations or for changes in 

the operating characteristics of existing stations. See l 

Pike & Fischer, R.R. (Part 2) 101, where this form is set 

out in full. . 
Moreover, the Commission has consistently held, in a 

series of cases starting with Bremen Broadcasting Corp., 

3 Pike & Fischer, B.R. 1579 (1947), that applications for 

replacement of expired permits pursuant to the provisions 

of Section 319 of the Act,47 U.S.C. 319. /to be distinguished 

from applications for new permits which are processed in 

accordance with the procedures of Section 309 of the Act, 

47 U.S.C. 309, and, accordingly, new applications for the 

same facilities filed during the hiatus period are not 


entitled to comparative consideration with the replacement 


request. See also Christian County Broadcasting Co., 6 Pike 


6/ While the language of some of the questions differs, 


the only substantive distinction between the two forms is 
that Form 321, relating to reinstatement applications, adds 
the obvious question as to why the permit was allowed to 
expire. 
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& Fischer, B.R. 849 (1950); WAAB, Inc., 13 Pike & Fischer, 
R.R. 461 (1956). This consistent Commission interpretation 

of its rules and governing statute is entitled to sdusider- 
able weight. See Bowles v. Seminole Rock Co,, 325 U.S. 410. 
Moreover, it was well established at the time Congress adopted 
its comprehensive revision of the Communications Act in 1952. 


Yet no congressional action was taken to overrule the inter- 
I 


pretation even though other amendments to both Sections 309 
and 319 were considered andadopted at the time. See Great 
Northern R. Co. vy. United States, U.S. 262, 275-276. 
Despite all of the above, appellant's highly technical 
position here might have some degree of merit if it were 
based upon a statutory right to a comparison, or this right 
could be spelled out of the Supreme Court's decision in 
Ashbacker Radio Corp. v. Federal Communications ‘Commission, 
326 U.S. 327. But no such right exists, The Ashbacker 
case was concerned with the problem of the nature of the 
hearing to which an applicant, admittedly entitled to full 
consideration of its application, was entitled, and not with 
the quite different question presented here as to whether a 
frequency is available for application at all. The Supreme 
Court held that where two new applications for construction 


permits for mutually exclusive facilities were simultaneous- 
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_i/ 
ly pending before the Commission, it was unfair and contrary 
to the intent of Congress to grant one and designate the other 
for hearing. The Commission was therefore directed to hold 
a comparative hearing between the two applicants despite 
the silence of the statute on the matter. 

There was no suggestion in the Supreme Court's decision 
in Ashbacker, however, that once an uncontested construction 
permit is granted, the fortuitous occurrence of a brief time 
period in which no valid permit authorizing further con- 
struction is in existence, opens up the frequency for new 
applications which must be given comparative consideration 
with a request for replacement and extension of the expired 
permit. On the contrary, the Court stressed that both of 
the applications for construction permits in the Ashbacker 
case were properly before the Commission before either was 
granted, and no regulation then existed requiring “an appli- 
cation for a frequency, previously applied for, to be filed 
within a certain date". 326 U.S. 327 at 333, fn. 9. The 
Court also called attention to the fact that the appellant 
there had rights under the Act only at the time its oppon- 
“77 In Ashbacker one of the applications was fora new station, 
the other for a change in the frequency of an existing station. 
But in both cases, under the Act, a construction permit to 
build the new facilities sought had to be first secured from 


the Commission after full examination of the applicant's 
qualifications. 
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ent*s construction permit was under consideration, ahd ro 
such rights would have existed at the time the latter's 
license application came before the Commission. See! 326 
U.S. 327 at 334, fr. 10. | 


i 


Since the Ashbacker case, this Court, in several cases, 





has rejected efforts to expand the rule enunciated by the 
Supreme Court to cover situations where allegedly mutually 
exclusive applications are not in fact before the Commi s- 
sion in the same unprocessed status. See KFAB ricci liincettt ay 
Co. v. Federal Communications Commission, 85 U.S. App. D.C. 


160, 177 F.2d 40; United Detroit Theatres Corp. v. Federal 
Communications Commission, 88 U.S. App. D.C. 239, 178 F.2d 





700; Community Telecasting Co. v. Federal Communications 


Commission, __ U.S. App. D.C. 255 F.2d 891. Cf. Edwin 
Commission Edwin 


—_? 





W. Pauley, et al. v. Federal Communications Commission, 86 
U.S. App. D.C. 294, 181 F.2d 292, While none of these cases 


present the particular factual problem involved here, they 





all stand for the proposition that Ashbacker is to be limited 
to the situation presented on its facts -- two mutually ex- 


clusive applications for an original construction permit -- 





and not to situations in which OnM@applicant has alrdady 
secured its permit and is seeking some, wholly collateral 
grant prior to its permit maturing into a license. | 

The situation here is equally inappropriate tor applica- 
tion of the Ashbacker rule. The intervenor has not only 


received a construction permit (after her original applica- 
| 
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tion had been on file with the Commission without competition 


from appellant for over six months), but had practically 


completed construction at the time the permit was inadvert- 
ently allowed to expire due to a misunderstanding as to the 
effect of the grant of an earlier modification on the ori- 
ginal completion.date. Although the intervenor was required 
to explain her failure to make a timely request for extension 
find to demonstrate that she had and would continue to work 
diligently to complete construction at an early date, no 
reconsideration of her basic qualifications was then neces- 
sary Or appropriate. And the intervenor filed an application 
making such a showing promptly upon being advised of the 
permit’s expiration. Under such circumstances, there was 
nothing in the Act or the Ashbacker decision which required 
the frequency to be treated as unoccupied or open for new 
applications entitled to comparative consideration with the 
intervenor’s application for replacement of her permit. Of 
course, appellant could file an application which was avail- 
able for contingent consideration if the intervenor did not 
file a replacement application with reasonable promptness 

or if the Commission were to deny such an application on its 
merits. But appellant’s new application and intervenor's re- 
quest for replacement simply were not on the same procedural 
plane so as to require any de novo hearing on their compara- 


tive merits. 
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Appellant also raises a subsidiary question with respect 
to the Commission's determination to defer éeustasratien of 
the appellant’s allegations relating to the possible false 
signature appearing on intervenor'’s original application for 
a construction permit and certain other applications filed 


by the intervenor in other proceedings. Since the Commis - 


sion found these allegations sufficiently serious to make 


further inquiry of intervenor, and subsequently to designate 
her license application for hearing, the appellant contends 
that it was arbitrary for the Commission to refuse to con- 
sider these matters at the time it approved intervenor's 
application for replacement of her permit. And, the very 
existence of such special questions, it is suggested, demon- 


strates that the replacement application should have been 





considered as if intervenor had never received its permit 


in the first instance. | 


The difficulty with the argument is that it assumes 
its own conclusion. Of course, if a replacement application 
had to be treated as if it were an application for an ori- 
ginal permit, consideration would have to be given at that 
time to all matters relating to the qualifications of the 
applicant. But since there is no such statutory require- 
ment, it was a completely appropriate exercise of Comnis- 
sion discretion for it to grant the replacement application, 


but to do so expressly without prejudice to whatever action 


the Commission might take as a result of its inquiry into 


- 36 = 
the qualifications of the intervenor to be a broadcast 
licensee (R. 22). In fact the procedure here folbwed by 
the Commission:-of deferring the special qualification issue, 
having nothing to do with the expiration or further exten- 
sion of intervenor's permit, for consideration at the time 
the Commission would pass on intervenor‘’s license application, 
would appear to be that contemplated by the Act. For Section 
319 requires consideration of newly discovered evidence 
demonstrating a permittee"s mfitness to be a licensee in 
subsection (c), relating to license applications, and con- 
tains no such language in subsection (b), governing the dura- 


tion and extension of construction permits. 


Contrary to appellant's contention, the statutory scheme 


does not call for ‘constant reconsideration of the qualifica- 
tions of the holders of instruments of authorization. When 
an original application for a construction permit is before 
the Commission, the applicant has the burden of affirmatively 
demonstrating its qualifications and that the public interest 
would be served by permitting it to construct and operate a 
station. The same is true when applications for renewal of 
license come before the Commission. And in between these two 
periods, the Commission can deny a license application where 
newly discovered information demonstrates that allowing a 
permittee to go into operation would be “against the public 
interest" (Section 319(c)), or at any other time institute 


proceedings under Section 312 of the Act, 47 U.S.C. 312, to 





= OF « 
revoke a permit or license where the Commission can|sustein 
the burden of demonstrating conditions coming to its atten- 
tion “which would warrant refusing to grant a license or 
permit on an orginal application”, But nothing in the Act 
suggests that the Commission must or should defer consideration 
of the extension or replacement of a permit to have the ap- 
plicant redemonstrate its qualifications. And the procedure 
followed here, which has led to a full hearing on the matters 
bearing on intervenor'’s qualifications to be a licensee, 
fully protects both the public and the intervenor who has 
incurred considerable expense in the construction of her 


Station at the time appellant first advanced its allegations. 
| 
i 
| 
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CONCLUSION 

For the foregoing reasons, it is respectfully submitted 
that the Commission did not err in refusing to consolidate 
for hearing appellant's application for an initial construc- 
tion permit with intervenor's application to replace expired 
permit and the Commission actions appealed from should, ac- 
cordingly, be affirmed. 


Respectfully submitted, 


JOHN L. FITZGERLAD, 
General Counsel, 


RICHARD A. SOLOMON, 
Assistant General Counsel, 


RICHARD M. ZWOLINKSI, 
Counsel. 
Federal Communications Commission 


January 19, 1959 
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APPEAL FROM THE FEDERAL COMMUNICATIONS COMMISSION 


REPLY BRIEF FOR APPELLANT 


COUNTERSTATEMENT OF THE CASE ! 


| 
The need to correct certain erroneous impressions created by 


the intervenor warrants a brief statement here. 


Intervenor implies that it applied for and received authority 
from the Commission to conduct equipment kegs at a time after the 
intervenor's construction permit had expired, then argues that the 


Intervenor's Brief, p. 2. 
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Commission could not have granted such authority unless "some kind” 

of permit or authorization was then outstanding. Intervenor is here 

ignoring the fact that the Commission does not require any form of 
application or request for authority to conduct equipment tests. A 

permittee is free to conduct such tests at any time and without prior 
authorization from the Commission. : Only a notice to the Commission 

is required. Just three days after the . date por which i intervenor in- 

tended to commence such equipment tests pursuant to such snotice, 

the Commission informed the intervenor that its permit had expired,» 

and the Commission simultaneously ordered that the equipment tests stir > 
not be conducted. The only reasonable explanation for the Commis- a 
sion’s failure to forbid the equipment tests in the first instance is that 

the staff was not then aware that the permit had expired (R.9). 


Intervenor also points to the fact that the Commission granted 
an application for modification of the construction permit some three 
months after the original grant, then asserts that it was led to be- 
lieve that the expiration date of the permit was thereupon extended 


6 
automatically. There was no basis for such a belief. In acting upon 


an application for modification of a construction permit the Commis- 
sion will sometimes extend the expiration date of the permit sua 
sponte, but only when the Commission determines that additional time 
will be needed to complete the construction in accordance with the 
modifications approved. It is obvious that in this case the Commission 
determined that no extension was necessary or warranted. 


Intervenor's Brief, p. 14. 

See Intervenor's Brief, Supplemental Appendix, p. S-3. 
See Appellee’s Brief, p. 2. 

Intervenor's Brief, p. 2. 

Intervenor's Brief, p. 4. 








ARGUMENT 


| 

! | 

| 

INTERVENOR'S ARGUMENT I IS CONTRADICTED 
BY THE ESTABLISHED PRECEDENTS 


Intervenor argues that the Commission was without jurisdiction 
to entertain appellant's petition for reconsideration because it was 
filed three days beyond the 30-day period authorized by statute, not- 
withstanding that the Commission acted consistently with its own rules 
in tolling the time limitation for the days on which the Commission's 
offices were closed early because of adverse weather conditions. The 
law on this matter is too well settled to warrant extensive discussion 


here. ! 


From the time of its enactment, the Courts have regularly 
applied the "considerations of liberality and leniency” expressed in 
Rule 6(a) of the Federal Rules of Civil Procedure. > Union Na tional 
Bank v. Lamb, 337 U.S. 38 (1949). The consistent holding has been 
that where a time limitation ends upon a day other than a regular 
business day, performance on the next regular business day is timely. 
The same rule was applied in Wilson et al. v. Southern Railway Co., 
147 F.2d 165 (1945), and this case was held as controlling the de- 
cisions in Simon v. Commissioner of Internal Revenue, 176 F. 2d 230 
(1949), U. S. v. Cia Luz Stearica, 181 F.2d 695 (1950), and Schultz v. 
U. S., 131 F.Supp. 953 (1955). The authority of administrative tri- 
bunals to apply similar "considerations of convenience and fairness” 
was acknowledged by this Court in Sherwood Bros., Inc. v. District 
of Columbia, 72 U.S. App. D.C.155, 113 F.2d 162 (1940), and more 








Intervenor's Brief, pp. 8-10 
See Intervenor's Brief, Supplemental Appendix, p. S-2. 7 
9 Federal Rules of Civil Procedure, Rule 6(a), U.S.C.A., Title 28, p. 232. 
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recently in Dayton Power and Light Co. v. Federal Power Commission, 
102 U.S. App. D.C. 164, 251 F.2d 875 (1958). 


A case presenting circumstances closely analagous to those 
present here is Wagner v. N. Y., Ontario & Western Railway, 146 F. 
Supp. 927 (1956). That case involved a complaint for property damage 
and personal injury growing out of a grade crossing accident. The 
applicable Pennsylvania statute imposed a 2-year limitation on such 
causes of action. On the day upon which the limitation expired (a 
Saturday), and on the preceding day (a Friday), the office of the Clerk. 
of the Court was closed, pursuant to an order of the Court, because a 
flood had crippled public utility and other facilities in the area. The 
complaint was filed on the first day the clerk's office was reopened. 
The Court held the filing timely. 


The McCord case, cited by the ‘intervenor, ° contradicts its own 


view of the matter. The court there held a petition timely filed even 
though it was not actually received by the agency until after the time 
limitation had run. This holding was based on the court's finding that 
the agency had by its own rules and conduct limited the opportunity to 
file within the statutory period. Precisely the same consideration was 
applied in Wagner, and ee the same sort 3 a exists 
in the instant case. The Borin and Di Prospero. cases cited by the 
intervenor involved matters and circumstances unrelated and inappli- 
cable to the instant case. 


10 
Intervenor's Brief, p. 9. 





Il. 


APPELLEE CANNOT SUCCESSFULLY EQUATE A 321 | 
APPLICSTION WITH A 701 APPLICATION | 


| 

The central argument of the appellee (the Commission) is its 
effort to persuade the Court that an application (321) for a new, con- 
struction permit to replace a construction permit which has expired 
and has become forfeited is the practical equivalent of an application 
(701) for an extension of the expiration date of an outstanding unex- 
pired construction permit. The appellant has already demonstrated 
that in law, in reason, and on the basis of the Commission's own 


policies and practices, the two applications cannot be regarded as 


11 
the same for any purpose. | 


The Commission seeks to establish the practical equivalence of 
the two applications by alleging that we forms upon which they are 
made are "notably similar in scope". In urging this, the Commission 
is overlooking two critical and salient differences in the forms. 


First, by question 1 of the 321 application form the Commission 
expressly requires the applicant to verify once more the whole mass 
of information and representations made in the original application 
(301). For convenience, the applicant is permitted to incorporate by 
reference the several sections of the original 301 application, but if 
any of the information is no longer accurate the applicant is required 
to attach whole new sections of the 301 form as part of the 321 appli- 
cation. Thus does the Commission recognize its obligation to deter- 
mine anew that the applicant is qualified and that the proposal will 
serve the public interest. In contrast, when acting upon a 701 appli- 
cation the Commission has no need to make a new determination of the 


x Appellant's Brief, pp. 16, 17. 


2 Appellee's Brief, p. 14. 


is See Appellant's Brief, Appendix, p. A-3. 
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applicant's qualifications or the basic public interest considerations 

involved unless the applicant has effected material changes for which 
it has failed to obtain the Commission's approval by an amendment of 
the original application or by a modification of the permit. Thus, by 


question 1 of the 701 application the Commission simply asks the appli- 


cant to state whether any such changes have taken place.** 


Second, immediately above the place for the applicant's jurat 
in the 321 application, the Commission has set forth the following: 


“The applicant waives any claim to the use of any 
particular frequency or of the ether as against the 
regulatory power of the United States because of 
the previous use of the same, whether by license 
or otherwise, and requests a construction permit 
to replace expired permit in accordance with this 
application. (See Section 304 of the Communications 
Act of 1934). 


"The applicant represents that this application is 
not filed for the purpose of impeding, obstructing, 
or delaying determination on any other application 
with which it may be in conflict. 


"All statements made in the application and attached 
exhibits are considered material representations, 
and all the exhibits are a material part hereof and 
are incorporated herein as if set out in full in the 
application. 


"The applicant, or the undersigned on the appli- 
cant’s behalf states that he has endeavored to supply 
full: and correct information as to all matters which 
are relevant to this application and that he has done 
so as to all matters within his knowledge." 15 


Except for a few words in the first paragraph, the quoted texts 


are precisely the same as those set forth before the jurat in an appli- 


~16. 
cation for an original construction permit (301). Indeed, the first 
on See Appellant's Brief, Appendix, p. A-2. 
15 soe Appellant's Brief, Appendix, p. A-3. 
16 s2e 1 Pike & Fischer R.R., Part 2, 102. 
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argument III below. | 


| 
j 
| 
' 
| 
| 
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paragraph is inserted pursuant to an express statutory requirement. ~ 
Thus does the Commission again recognize that a 321 application is an 
application for a new construction permit and, therefore, that the appli- 
cant must be required to meet all the obligations required of an appli- 
cant for an original construction permit. In contrast, again, the 

quoted texts do not appear in a 701 application. | 


The foregoing must make it even clearer that the Commission 
may not be heard to assert that a 321 application and a 701 application 
are in pari materia. It also makes clear that a 321 application is vir- 
tually identical in substance and in purpose with an original 301 appli- 
cation. The consequences of this fact are dealt with in appellant's 


i 
| 


The Commission asks that the Court give "considerable weight" 
to the "consistent Commission interpretation" of the "governing 
statute" section 319(b) of the Communications Act of 1934). In light 
of the facts, this suggestion lacks even a modicum of substance. To 
begin with, the Commission itself admits that it found it necessary to 
ae its own interpretation of the statute in the midst of this very 
case.” © Moreover, the Commission has adopted substantial alterations 
of its own rules on this subject at least twice since the terms of 
Section 319(b) were first enacted. (See 12 F.R. 7079 and 22 F.R, 1098). 
Finally, as the applicant has already pointed out, there is substantial 


| 
17 wNo station license shall be granted by the Commission until the applicant 
therefor shall have signed a waiver of any claim to the use of any particular 
frequency or of the ether as against the regulatory power of the United States 
because of the previous use of the same, whether by license or otherwise." 
Communications Act of 1934, as amended, Section 304, approved June 19, 1934, 
c. 879, 48 Stat. 1083, U.S.C., Title 47, Sec. 304. 


: Appellee's Brief, p. 15. 
19 communications Act Amendments, 1952, Section 319(b), serometeel Saly 1: 
1952, c.879, 66 Stat. 718, U.S.C., Title 47, Sec. 319, and a further amend- 


ment approved March 26, 1954, c. 111, 68 Stat. 35, U.S.C., Title 47, Section 
319(b). 


ae Appellant's Brief, p. 21. 


| 
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evidence of Commission interpretation opposite to the "consistent" 
interpretation now urged by the Commission.” follows that the 
Court will not find any reliable and regular history of administrative 
interpretation meriting any weight under the issues herein. 


Ii. 


APPELLEE AND INTERVENOR HAVE NOT OVERCOME 
APPELLANT'S ARGUMENT THAT THE ASHBACKER 
PRINCIPLE APPLIES 


Basic to the arguments of appellee and intervenor is the theory 
that a 321 application can never be subjected to conflict with a timely 
competing application for the same facilities and, therefore, that the 


22 
comparative hearing required by the Ashbacker rule was not required 


in this case. It is sought to sustain this theory on the ground, first, 
that a 321 application and a 301 application are sufficiently different 
in character as to preclude any requirement that they should ever be 
considered comparatively. The Commission does not hesitate to ac- 
knowledge that if a 321 application is to be regarded as comparable to 
an application for an original construction permit (301) 

",..then admittedly appellant's new application for 

the identical facilities, filed between the time the 

permit expired and the date upon which intervenor 

filed her [321] application, must be given compara- 


tive consideration under the holding of the Supreme 
Court in Ashbacker". 23 


The appellant has demonstrated that a 321 application is virtually 
identical to a 301 application in substance and in purpose. Accordingly, 
assuming that the Commission possessed the power to grant the inter- 
venor's 321 application in the first instance, it could not do so without 
first affording the appellant its right to comparative consideration via. 
the hearing process. 


ah Appellant's Brief, pp. 16-17. 


aa Ashbacker Radio Corp. v. Federal Communications Commission, 326 U.S. 
327 (1945). 


“3 Appellee's Brief, p. 8. 





9 


There is one more point - a rather obvious one - which | 
thoroughly demolishes the argument that the Commission can never 
be required to consider a 321 application as subject to conflict with a 
competing application. For convenience there is reprinted here the 
second paragraph of the texts appearing immediately above the jurat in 
a 321 application form: ! 


| 
"The applicant represents that this application is | 
not filed for the purpose of impeding, obstructing, | 


or delaying determination on any other application | 

with which it may be in conflict. "(Bmapbeeis added). 
The point speaks forcefully for itself. The applicant for a new con- 
struction permit to replace an expired permit is expressly put on 
notice that its application may be subject to conflicting applications, 
and this is precisely the same notice which is given to an applicant 
for an original permit on Form 301. The Commission can only be 
considered to be contradicting itself when it now urges that it is not 
required to consider a timely 301 application in conflict with a 321 


application. ! 


The Commission erred in refusing to designate the appellant's 
301 application and the intervenor's 321 application for a cormapaeative 
hearing and its actions must now be reversed. 


| 
Iv. ! 


APPELLEE AND INTERVENOR FAILED TOREBUT AP- 
PELLANT'S ARGUMENT THAT GRANT OF INTERVENOR'S 
$21 APPLICATION WAS BEYOND COMMISSION'S STATU- 
TORY POWERS 


By failing even to address themselves to the question, sieltes 
and intervenor failed to make a single point which diminishes the 
appellant's argument that the Commission is without authority to 
grant a 321 application unless it can make the statutory finding that 


ie Appellant's Brief, p. 11 ff. 
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completion of the authorized construction within the time prescribed 
was prevented by causes not under the control of the permittee. Here 
the Commission expressly determined that the prerequisite finding was 
not warranted by the showing made by the intervenor (R. 152). 


The intervenor does argue that the Commission properly exer- 
cised its discretion in granting the 321 application in view of the inter- 
venor’s alleged good faith and its diligence in construction. The | 
difficulty with this argument is (as the appellant has pointed out, 
and as the Commission has also acknowledged, R. 152) that showings 
of good faith and diligence are not what the statute requires as support 
for a 321 application. Again, the statute requires a finding of causes 
beyond the applicant's control. This finding the Commission was 
unable to make. 


Intervenor also urges that, as a permittee, it was entitled to - 
some forms of assurance that it would ultimately; be granted a license. 
The Court may find it useful to point out that no such assurance is pro- 
vided for by law or by rule, nor was it ever intended. The obligation 
to construct, in accordance with the permit and within the time allotted, 
rests upon the permittee. The law is more than liberal in providing 
that the permittee may have more time for construction if it shows 
good cause, and may even have its permit replaced if the permit ex- 
pires by virtue of causes beyond the permittee’s control. No mag- 
nanimous agency exists to extricate a permittee from the consequences 
of its own negligence or irresponsibility. 


26 
The Commission's citation of the Richmond case ane more to 
the appellant's position than to the Commission’s argument. In 
Richmond the Court expressly determined that the permittee therein 


*See footnote 24, p. 9. 
a Intervenor's Brief, p. 15. 


26 pichmond Development Corp. v. Federal Radio Commission, 59 U.S. App. 
D.C, 113, 35 F.2d 883. 
27 


Appellee's Brief, p. 13. 
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| 
was prevented from timely completion of construction by causes not 


under its control - the very standard which the statute prescribes and 
which the Commission is required to invoke. Moreover, the Court 
also held, as a further ground for ordering replacement of the ex- 
pired permit, that the record disclosed, | 


",..no cause or circumstance arising or first 
coming to the knowledge of the Commission since 
the granting of the permit which would make the 
operation of such station against the public in- ! 
terest." 


In the instant case, as appellant has shown, og Commission was first 
made aware of a number of serious and substantial questions regarding 
the qualifications of the intervenor before it granted the intervenor's 
321 application. | 


| 
| 


The Commission acted in excess of its statutory powers in 
granting the intervenor's 321 application and its action must be re- 
versed. | 


Respectfully submitted, 


SEYMOUR M. CHASE 


Wyatt Building | 
Washington 5, D.C. 


Attorney for Appellant. 
| 


| 


= Richmond Development Corp. v. Federal Radio Commission, supra, at 
pp. 884-5. ! 


29 Appellant's Brief, p. 23 ff. 
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COUNTERSTATEMENT OF THE CASE 


Since appellant's Statement of the Case does not present all of the 
matters pertinent hereto, the following counterstatement is submitted. 


On March 20, 1957, the Commission granted a permit to inter 
venor to construct a new standard broadcast station at Cedar Falls, 
Iowa, call letters KCFI, to operate on 1250 kilocycles with a power of 
500 watts, daytime only, employing a directional antenna (R. 1). This 
permit specified the date of required commencement of construction as 


2 


May 20, 1957 and the date of required completion of construction as 
November 20, 1957. The construction permit provided that "equipment 
and program tests shall be conducted only pursuant to Sections 3.95 and 
3.96 of the Commission's rules" (R. 1). It also imposed the condition, 
inter alia, that "a complete non-directional proof of performance, in 
addition to the required proof on the directional antenna system, shall 
be submitted before program tests are authorized" (R. 2). 


On July 5, 1957, after approximately one half of the eight months' 
construction period had elapsed, the Commission modified the KCFI 
construction permit to authorize a change in the type of transmitter to 
be used, a different studio and transmitter site, and an increase in the 
height of the antenna (R. 5). This modified permit contained no re- 
quired date for completion of construction. It merely stated that, ''This 
modification of construction permit shall be attached to and be made a 
part of the construction permit of this station" (R. 5). In regard to 
time, the original construction permit had provided, "This permit shall 
be automatically forfeited if the station is not ready for operation with- 
in the time specified or within such further time as the Commission 
may allow unless completion of the station is prevented by causes not 
under the control of the permittee. See Section 1.314 of the Commis- 
sion's Rules" (R. 1). Intervenor proceeded with the construction of 
Station KCFI and, on December 11, 1957, only approximately five months 
after the aforementioned modification was granted, wired the Federal 
Communications Commission requesting authority to commence equip- 
ment tests on December 16, 1957, and to conduct the non-directional 
proofs of performance, upon which her permit was conditioned (R. 158). 


: The Commission's Rules provide for equipment tests to be made after con- 
struction for the purpose of making any adjustments which might be necessary 
to assure compliance with the terms of the construction permit, the technical 
provisions of the application for this permit, and the applicable provisions of 
the Commission's Rules and Regulations. Section 3.95, 47 C.F.R. 3.95. 
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On the following day, the Commission dispatched a wire to intervenor 
stating that it had no objection to her conducting equipment tests, advis- 
ing that it would be necessary to notify the engineer in charge of her 
District after the tests were completed and the station ready for in- 
spection, and granting authority through December 23 for KCFI to 
operate non-directional during daytime hours at 250 watts power as 
necessary to facilitate field intensity measurements (R. 159). 


On December 13, 1957, appellant tendered to the Commission an 
application for a construction permit, requesting the identical facilities 
at Cedar Falls, Iowa, as were covered by intervenor's construction per- 
mit (R. 107). As indicated above, at this time intervenor's station was 
already built, all equipment was installed, and all that remained was 
the completion of proofs of performance. On December 19, 1957, a 
week after it had authorized intervenor to commence equipment tests, 
the Commission advised her that her construction permit for Station 
KCFI had expired and cancelled her authority to conduct the afore- 
mentioned tests (R. 148). She was further advised, however, that if she 
desired reinstatement of her construction permit, she should file FCC 
Form 321 (R. 9). On December 23, intervenor filed the latter form 
requesting a permit to replace her expired construction permit (R. 7) 
and pointing out that the modification of KCFI's construction permit 
covering changes in the antenna, transmitter and in the studio location 
had been granted less than six months previously, and that the station 
was completely constructed with the exception of the proofs of per- 
formance which were presently being made (R. 7). On December 30, 
1957, the latter application was amended to supply more detailed in- 
formation (R. 9-10). In this amendment, intervenor stated that the 
construction of Radio Station KCFI was completed in accordance with 
BMP-7704 which had been granted in July of 1957, less than (six months 
previously; that Radio Station KCFI had been housed in a new building 
for which a ten-year lease had been entered into at the rate of $200 per 





4 


month; that most of the station personnel had been hired and were draw- 
ing salaries; and that a field engineer had been employed to make the 
necessary proof of performance measurements. Intervenor further 
stated in this amendment that the modification of the KCFI construction 
permit had been granted on July 5, 1957, and that she had interpreted 
Section 3.94 of the Commission's Rules” to mean that she had two 
months after this grant within which to commence construction and six 
months thereafter within which to complete such construction. She 
explained that the modification of KCFI's construction permit authoriz- 
ing a change in site had appeared to her to be analogous to the situation 
which prevailed during the period when the Commission used to grant 
applications on a site-to-be-determined basis. After such permits 
were granted, applicants would determine their site, their construction 
permits would then be modified, and the time for construction ran 
therefrom (R. 9-10). 


On December 27, 1957, after receiving the application for re- 
instatement of the KCFI construction permit, the Federal Communica- 
tions Commission wired intervenor that pending action on such appli- 
cation she might operate her non-directional antenna during the daytime 
hours until January 10, 1958, so as to complete her field intensity 
measurements (R. 160). On January 17, 1958, the Commission granted 
the KCFI application for reinstatement of construction permit (R. 22). 
Shortly thereafter, intervenor filed her license application and proof of 
performance report (R. 28) and the Commission granted her authority 
to conduct program tests in accordance with Section 3.96, of its Rules ® 
(R. 161, 162). 

2 Section 3.94, 47 C.F.R. 3.94, is virtually identical with Section 1.314, 
47 C.F.R. 1.314. 


ss With the commencement of program tests, the station actually goes on the 
air with its full program service. See Section 3.96, 47 C.F.R. 3.96. 


' 
' 
| 
i 
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Backtracking in this chronology, on January 3, 1957, then counsel 


for appellant had filed a letter with the Commission maintaining that 
appellant's Cedar Falls application and the application for reinstatement 
of intervenor's permit were mutually exclusive and that, therefore, a 
hearing was required (R. 11). This letter also raised a question as to 
whether intervenor had correctly answered in the negative that portion 
of her application inquiring as to whether there were any outstanding 
judgments against her. Attached to the letter were (1) an affidavit of a 





handwriting analyst which, in substance, challenged the genuineness of 
intervenor's signature appearing in the original KCFI application as 
well as in other applications on file with the Commission, and (2) cer- 
tain documents concerning an unsatisfied judgment obtained by the 
General Electric Company against Cecil W. Roberts, intervenor's 
husband (R. 13-20). In reply to this letter, counsel for intervenor 
promptly advised the Commission that intervenor's signature on the 
KCFI application was her own, that she had neither a joint nor an indi- 
vidual obligation to the General Electric Company, and urged the Com- 
mission to return appellant's application (R. 21). | 


On January 17, 1958, when the Commission granted intervenor's 
application for reinstatement of her construction permit, it also 
returned appellant's tendered application (R. 155-156). The Commis- 
sion advised appellant that it has consistently held that there is no 
automatic forfeiture of a construction permit on the original termina- 
tion date if the Commission has received an application for additional 
time to construct, even though the application for extension was not 
filed until after the expiration day and was therefore designated an ap- 
plication for a construction permit to replace an expired permit. It 
further indicated that, inasmuch as the Commission may in its discre- 
tion grant a construction permit to replace an expired permit upon a 
finding that the permittee has been diligent in proceeding with con- 
struction, or has been prevented from completing construction by 
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causes not under its control, the facilities for which appellant had ap- 
plied must be considered as occupied until and unless the Commission 


considers them to be vacated pursuant to appropriate proceedings. The 


Commission concluded its letter by stating that the application tendered 
by appellant was not entitled to comparative consideration with inter- 
venor's application. It further found as a fact that intervenor had been 
diligent in proceeding with construction under her permit as modified. 
Although the Commission granted intervenor's reinstatement applica- 
tion, it simultaneously requested intervenor to submit a more detailed 
reply to the allegations contained in appellant's January 3 letter (R. 22). 


On February 19, 1958, thirty-three days after the Commission's 
actions granting intervenor's reinstatement application, returning ap- 
pellant's application for the identical facilities, and requesting a state- 
ment from intervenor concerning the allegations which had been raised 
by appellant, appellant filed a petition for reconsideration of the Com- 
mission's above-enumerated actions and resubmitted its application 
(R. 107-124). On March 4, 1958, intervenor filed a motion to dismiss 
appellant's petition for reconsideration upon the ground that it was not 
filed within the jurisdictional time limitations of Section 405 of the 
Communications Act of 1934, as amended (R. 164-165). On March 10, 
appellant filed an opposition to this motion (R. 166-168) to which inter- 
venor replied on March 14 (R. 169-176). 


In July of 1958, the Commission took four more steps in this pro- 
ceeding. It denied intervenor's motion to dismiss appellant's petition 
for reconsideration, denied appellant's petition for reconsideration 
{(R. 148-154), once more returned appellant's application (R. 157), and 
advised intervenor that since it was unable to conclude that she had 
resolved the matters raised by appellant in its January 3 letter, it was 
designating her KCFI license application for hearing (R. 147). From the 
latter three actions, appellant has brought this appeal. The matter of 
the hearing on the KCFI license application is not before this Court. 


STATUTES AND RULES INVOLVED 
[Statutes and Rules Involved will be found in the Supplemental Appendix] 
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SUMMARY OF ARGUMENT 


I. The Commission was without jurisdiction to consider the ap- 
pellant’s petition for reconsideration and should have dismissed it as un- 
timely filed since Section 405 of the Communications Act of 1934, as 
amended, pursuant to which such petition was filed, requires that all 
requests for rehearing must be filed within thirty days from the date of 
the Commission action complained of, and the petition in question was 
not filed until thirty-three days after said action. The Commission 
erred in disregarding this thirty-day jurisdictional time limitation and 
in acting upon appellant's untimely filed petition. The Commission had 
no authority to extend the statutory time limitation for filing petitions 
for reconsideration either expressly or by implication by acting upon an 
untimely filed petition. Since the Commission did not have jurisdiction 
to consider appellant's petition for reconsideration, it follows that, this 
appeal being based upon the Commission's denial of such aie there 
is no proper basis for this appeal. | 





Il. The Commission properly refused to designate for compara- 
tive hearing appellant's new application and intervenor's application for 
reinstatement of Station KCFI's construction permit for the reason that 
an applicant for reinstatement of construction permit and a new appli- 
cant for the identical facilities do not possess an equivalent status be- 
fore the Commission and hence are not entitled to the comparative hear- 
ing contemplated by Ashbacker Radio Corporation v. Federal Communi- 
cations Commission, 326 U.S. 327. | 


Til. The Commission properly granted intervenor's application 
for reinstatement of construction permit and properly deferred considera- 
tion of the questions raised by appellant bearing upon inter venor's quali- 
fications until such time as it would consider intervenor's license ap- 
plication. In so doing, the Commission correctly exercised its discre- 
tion in order that the public might be provided with an immediate new 
service, intervenor's station having been completely constructed and 


being ready to go on the air when the aforesaid questions were raised. 





ARGUMENT 
I 


SINCE APPELLANT'S PETITION FOR RECONSIDERATION, 

THE DENIAL OF WHICH AFFORDS THE ONLY BASIS FOR 

THIS APPEAL, WAS NOT FILED WITHIN THE THIRTY-DAY 

STATUTORY PERIOD, THE COMMISSION ERRED IN RE- 

FUSING TO DISMISS SUCH PETITION FOR FAILURE TO 

MEET THIS JURISDICTIONAL REQUIREMENT. JURISDICTION 

HAVING FAILED IN THE COMMISSION, THERE IS NO JURIS- 

DICTION IN THIS COURT. 

The Commission erred in considering appellant's petition for 
reconsideration which, upon its face, was filed after the time limita- 
tion set out in the statute authorizing the filing of such petitions for 
reconsideration of Commission actions. Although Section 405 of the 
Communications Act of 1934, as amended, 66 Stat. 720, U.S.C., Title 
47, Sec.405, under which appellant's petition was filed, limits the 
time within which filing may be made to thirty days from the date of the 
Commission's action, appellant did not file its petition until thirty- 
three days after the action of the Commission. It follows that the Com- 
mission had no jurisdiction to hear the petition. Jurisdiction having 


failed in the Commission, there is no jurisdiction in this Court. 


The circumstances under which this filing took place are these: 
The Commission acted on January 17, 1958. The thirtieth day there- 
after was February 16, 1958. February 16 fell on a Sunday; the Com- 
mission was not open on Saturday. On February 17 and February 18, 
the vestiges of a snowstorm in Washington prompted the White House 
to issue an order that employees of the Federal Service in the metro- 
politan area of Washington "whose services are determined by the 
respective heads of the departments and agencies not to be needed for 
maintaining minimum forces which may be necessary for the trans- 
action of urgent government business and the maintenance of essential 
services" should be granted administrative leave on Tuesday, February 
the 18th. Later, the Commission by a mimeographed notice, called 
attention to section 1.18 of its Rules which has to do with the compu- 
tation of time for filing [R. 164-165]. 
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However, this Rule concerns time limits under the jurisdiction of the 
Federal Communications Commission and not those set by Congress. 
Section 405 of the Communications Act designates a time limit of 

thirty days within which filing may be made. This may be likened to 

a speed limit of thirty miles an hour. It is an outside limit, not the 
speed which must be maintained. Similarly, the thirtieth day here 
prescribed by statute is the outside limit, not the day of the required 
filing. The fact that a filing was intended to be made on the last possible 
day and a miscalculation was made, or an airplane strike intervened, 

or some other cause beyond the control of the petitioner prevented the 
filing, does not justify a lack of compliance. Borin Corporation v. 
Commissioner of Internal Revenue, 6 Cir., 117 F.2d 917; Di Prospero 
v. Commissioner of Internal Revenue, 9 Cir., 176 F.2d 76. The 
thirtieth day is the final limit. Appellant has never stated it could not 
have filed within the time limit by making an earlier filing. 


The Court may give no ear to a Rule of the Commission which 
appears to abrogate a Federal law as passed by Congress. At times, 
Congress allows some area of administrative expression authorizing 


filings in the interstices within the framework of a given law. But 


here, since no power has ever been given the Commission to alter the 
| 


will of Congress, the Commission cannot by Rule shake the impreg- 
nable solidarity of the law. See McCord v. Commissioner of Internal 
Revenue, 74 App. D.C. 369, 123 F.2d 164. Congress did not want the 
Commission to set the time for the filing of petitions for reconsidera- 
tion. Rather, it established unwavering limits within which such filings 
must be made so that the entire industry, all of the applicants, and all 
of their attorneys will know with absolute certainty when the final hour 
for filing will arrive and so that applicants will know when it will be 
safe to proceed to build their stations without fear of additional filings. 
Congress undoubtedly believed that the virtue of stability would en- 
courage the radio industry. It must be remembered that earlier, Con- 
gress had set other time limits in this connection. At one time, there 
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was a twenty day period within which protests or petitions for reconsi- 
deration might be filed, but Congress apparently determined that a 
thirty day period would more properly afford adequate time for all 
parties to file and still give sufficient protection to licensees and others. 
Congress thus having extended the cut-off date, the Commission cannot 
by direct or indirect means further extend this statutory time period. 


Since the Commission did not have jurisdiction to consider 
appellant's untimely petition for reconsideration, it follows that there 
is no jurisdiction in this Court. 


H 


THE COMMISSION PROPERLY REFUSED TO DESIGNATE FOR 
COMPARATIVE HEARING APPELLANT'S NEW APPLICATION 
AND INTERVENOR'S APPLICATION FOR REINSTATEMENT OF 
CONSTRUCTION PERMIT PURSUANT TO WHICH STATION 
KCFI HAD BEEN CONSTRUCTED AND WAS READY TO GO ON 
THE AIR. 

Assuming arguendo, but not conceding, that the Commission had 
jurisdiction to act upon appellant's petition for reconsideration, atten- 
tion is directed to appellant's major assertion that under the doctrine 
of the Ashbacker case, the Commission was required to hold a compara- 
tive hearing in regard to appellant's application for a construction per- 
mit for a new standard broadcast station at Cedar Falls, Iowa, and 
intervenor's- application for reinstatement of her construction’ permit 
for the station which she had already constructed on the identical facili- 
ties at Cedar Falls, Iowa. As stated by the Commission when this 
argument was raised as long ago as 1947 in the case of Bremer Broad- 


casting Corporation, 3 Pike & Fischer R. R. 1579, 1582-1583: 


4 


48 Stat. 1095, U.S.C., Title 47, Sec. 405. 


5 Ashbacker Radio Corporation v. Federal Communications Commission, 
326 U.S. 327 (1945). 
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"We do not understand the holding of the Supreme 
Court in the Ashbacker case to be as broad as petitioners 
would make it. In that case, the Commission had pend- 
ing before it simultaneously two applications for con-| 
struction permits for standard broadcast stations in the 
same city, which applications were mutually exclusive. 
The Commission granted one application and set the | 
other for hearing. The Supreme Court ultimately held 
that the Commission's action denied to the latter appli- 
cant the comparative hearing to which it was entitled | 
under Section 309(a) of the Communications Act. In | 
the Bremer case, on the contrary, Bremer's application 
on form 701 was not an application for a construction jper- 
mit, but an application to extend the completion date of a 
construction permit. As we view the power conferred on 
the Commission by the Act, the Commission had authority 
under Section 319(a) to extend a construction permit | 
whether or not the application for such extension was: 
filed before or after the completion date. Accordingly, 
the Commission's action in extending the completion | 
date was not comparable to granting a new application 
for a construction permit, and petitioners cannot claim 
that they were entitled to a comparative hearing with the 
Bremer application." | 
As recently as 1956, in the case of WAAB, Inc., 13 Pike & 
Fischer R. R. 461, the Commission had occasion to reiterate the stand 
it took in the Bremer case. There, WAAB's construction permit ex- 
pired on November 30,1955. Prior thereto, on October 11, 1955, WHIL 
had filed an application for an increase in power. On December 12, 
WAAB filed an application for reinstatement of its construction permit, 
which application the Commission granted. WHIL thereupon filed a peti- 
tion for reconsideration, requesting the Commission to set aside this 
| 
grant and designate its application for comparative consideration along 
with the WAAB application for a construction permit to cae its ex- 


pired permit. The Commission stated, at page 462: 


"In the case of In Re Bremer Broadcasting 
Corporation (3 Pike & Fischer R.R.1579), we held | 
that there was no automatic forfeiture of a construc- | 
tion’ permit on the original termination date if the 
Commission granted an application for additional 
time to construct even though the application for 
extension was not filed until after the expiration 
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date. We further held that an application for exten- 
sion of time to complete construction was not an ap- 
plication for a construction permit under Section 309 
(a) of the Communications Act, and that, therefore, 
any application filed by another after the expiration 
date of the original construction permit was not en- 
titled to comparative consideration under Ashbacker 
Radio Corporation v. F.C.C., 326 U.S.327. We ad- 
hered to this holding in the case of In re Christian 
County Broadcasting Co. (6 Pike & Fischer R. R. 849) 
and further held that 'The fact that the request of 
Christian County Broadcasting Company was filed 

on Form 321, "Application for Construction Permit 
to Replace Expired Permit," whereas in the Bremer 
case the request was made on Form 701, "Application 
for Additional Time to Construct Radio Station" is im- 
material, since both seek additional time in which to 
complete construction.'" 


In view of the foregoing, the Commission determined that the WHIL 


application was not entitled to comparative consideration with the WAAB 


application for reinstatement. 


As stated in the Christian County case, supra, the Commission 
has consistently held that there is actually no distinction between an 
application for extension of time within which to complete construction 
and an application for reinstatement of an expired permit "since both 
seek additional time."' This being so, the ruling comes into effect 
which the Commission has time and again pronounced, namely, that an 
application for an extension of construction permit is not comparable 
to an application for a new construction permit and that a new appli- 
cant for a construction permit is therefore not entitled to comparative 
consideration even though he has requested the identical facilities. See 


Don Lee Broadcasting System, 4 Pike & Fischer R. R.100 (1948); Allen- 


town Broadcasting Co., 4 Pike & Fischer R. R. 196 (1948); National 
Broadcasting Co., Inc., 4 Pike & Fischer R. R. 643 (1948); Lacy-Potter 
Television Broadcasting Co., 4 Pike & Fischer R. R. 893 (1948); New 
England Theaters, Inc., 4 Pike & Fischer R. R. 1194 (1949); Polan 


Industries, 9 Pike & Fischer R. R. 809 (1953). 
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The time for appellant to have filed its application was at least 
one day before intervenor's original construction permit was granted.” 
That was the occasion upon which the Commission examined inter- 
venor's qualifications to be sure that a grant to her would serve the 
public interest. That was the occasion when it would have been appro- 
priate for appellant to have sought a comparison of qualifications, not 
now. It would be gross error to hold that the Commission abused its 
discretion by reinstating intervenor's construction permit after having 
been shown that intervenor had not only acted in good faith when she 
considered that she had eight months from the time the modification of 
her permit was granted within which to complete construction, but had 
also exercised the utmost of diligence, having virtually completed con- 
struction by December of 1957, only five months after the Commission 
had granted the aforesaid modification. As intervenor advised the 
Commission, all that was left to be done when her permit expjred by its 
terms was the making of proof of performance measurements and a 


field engineer had already been employed for this purpose. 


It is appropriate at this point for intervenor to set forth her 
belief that, in actuality, her construction permit never died and that, 
therefore, appellant had no standing at any time to request compara- 
tive consideration. In enacting Section 319(b) of the Communications 
Act, as amended, Congress provided two possibilities in regard to the 
termination or extension of construction permits: (1) If for some 
reason the time limit that Congress required the Commission to set 
forth on the face of the construction permit expired and the station was 
not completely constructed as a result of causes not under the control 
of the permittee, the Commission was instructed not to work a for- 
feiture against the permittee; (2) In all other respects, the Commission 


was authorized to exercise its judgment in determining whether or not 





: Section 1.361(b) of the Commission's Rules, 47 C. F.R.1.361(b), provides that 
". . . the Commission will not consider any other application as being mutually 
exclusive with the application under consideration unless such other application 
was substantially complete and was filed with the Commission not later than the 
close of business on the day preceding the day on which the Commission takes 
action with respect to the application under consideration. ° 

These measurements are required to show that the station was constructed in 
accordance with its permit. | 
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to extend the time limit which it had established. No limitation was put 
on the Commission by Congress as to when it had to make this exten- 
sion if it determined such course to be in the public interest, whether 
before or after the original expiration date. Here, the Commission 
chose to exercise its discretion in favor of intervenor and granted an 
extension of time, albeit after the date stated on the permit. This 
action resulted in the permit's having a continuous, unbroken life. 
There can be no question but that Congress never intended to default a 
permittee such as intervenor who had exercised the utmost of diligence 
and that the Commission acted properly. The Commission itself ad- 
verted to the continued existence of intervenor's permit when on 
December 27, 1958, prior to the time it formally "reinstated" her per- 
mit, it nevertheless permitted intervenor to use all of her equipment 
for the purpose of completing field intensity measurements designed to 
show that the station was operating in accordance with its permit. The 
Commission could not have given such permission unless there was 
some kind of authorization outstanding for to do so would have been in 
violation of the Communications Act which only allows radio equipment 
to be operated under the permit of the Commission. An agency will not 
be presumed to act contrary to the statute responsible for its creation 
and existence. 


A host of inequities will come about if appellant's contentions 
herein should prevail. The files of the Commission being open to the 
public, an opportunist could keep a careful check on all outstanding 
construction permits and, immediately upon finding that one has ex- 
pired, file a mutually exclusive application and force a hearing. This 
would result in nothing but confusion and delay in bringing new services 
to the public. In the instant case, in particular, no useful purpose 
could be achieved by allowing appellant to compete for the facilities in 
Cedar Falls which had already been constructed by intervenor and which 
the record shows have now been on the air a full year. This is certainly 


not the situation contemplated by the Supreme Court in the Ashbacker case. 
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Many difficulties, some of them unforseeable, beset a permittee 
in connection with the construction of a new station. In return for its 
vast expenditures in time and money, a permittee must be assured that 
it will obtain a license after it completes its station in accordance with 
the terms of its permit. Similarly, the permittee must be assured 
that, if necessary, it may obtain extensions of time without having its 
permit placed in jeopardy by the happenstance of another filing. In 
enacting Section 319(c) of the Communications Act, Congress must 
have had this need for certainty in mind for it provided that a license 
shall issue as a matter of course to cover a construction permit when 
construction has been completed in accordance with the permit. Hence, 
intervenor having completed her station and having put it on the air al- 
most a year ago, actually stands in the same position as a licensee. 


Not even appellant would argue that it could file an application and force 
| 
| 


a hearing with the licensee of an operating station. 
In sum, intervenor, an applicant for reinstatement of her con- 
struction permit, and appellant, a new applicant for the identical facili- 
ties, do not possess an equivalent status before the Commission. An 
application for reinstatement and a new application are by no means 
pari materia. The one és filed on a form 321 and involves a built station; 
the other on a form 301 by an applicant with nothing but a desire to P 
build. Action on the one has been delegated to the Broadcast Bureau. 
Action on the other must be taken by the Commission. No action can 
be taken on a 301 untii thirty days after the date on which public notice 
is given by the Commission of the acceptance for filing of such applica- 
tion. : There is no time limitation upon action on a 321. Applications 


8 Sections 1.322 and 1.323 of the Commission's Rules. 
2 Section 0.241 of the Commission's Rules. 

10 Section 1. 354 of the Commission's Rules. 

11 hid 


| 
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for a new Station are placed on a processing line in numerical sequence 
and drawn from this line by the staff for study.’” Applications for re- 


instatement are not placed ona line. 18 


A perusal of this partial list of the distinctions between inter- 
venor’s reinstatement application and appellant’s new application makes 
it exceedingly clear that appellant's contention that its application should 
have been designated for comparative consideration along with inter- 
venor’s application for reinstatement is lacking in merit. 


Before leaving the question of whether appellant's new application 
was entitled to comparative consideration with intervenor's application 
for reinstatement, reference is made to appellant's argument, contained 
on page 21 of its brief, that in at least two instances the Commission 
has acknowledged "by implication at least"’ that a timely 301 application 
would be entitled to comparative consideration with a reinstatement ap- 
plication, citing the cases of Southwestern Broadcasting Company, 8 
Pike & Fischer R.R. 708 (1952) and James L. Frank, 3 Pike & Fischer 
R.R. 1313 (1947). Appellant reads too much into the holdings of these 
cases. In both of them, the Commission merely recited the factual 
Situation in regard to the lack of pending applications at the time the 
reinstatement was granted. In neither case did the Commission state e 
what its action would have been if other applications had been on file for 
the same facilities. 


12 Section 1. 354 of the Commission's Rules. 


13 hid. 
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THE COMMISSION PROPERLY EXERCISED ITS DISCRETION | 
IN GRANTING INTERVENOR'S APPLICATION FOR REIN- 
STATEMENT OF CONSTRUCTION PERMIT AND DEFERRING | 
CONSIDERATION OF THE QUESTIONS RAISED BY APPE LLANT 
BEARING ON INTERVENOR'S QUALIFICATIONS UNTIL IT co 
SIDERED INTERVENOR'S LICENSE APPLICATION. 


On January 3, 1958, appellant submitted to the rs a 
letter and an affidavit which stated in substance that the signature 
appearing on intervenor's original Cedar Falls application and. inter- 
venor's signature on other documents and applications on file with the 


| 
Commission were not genuine. The letter contained other statements 


in regard to intervenor'’s personal qualifications to own and operate a 
broadcast station. On January 17, 1958, the Commission requested a 
statement from intervenor in regard to these allegations. Intervenor 
made reply to the Commission on January 28 by a sworn statement 
which in general terms denied and explained the matters raised in appel- 
lant's letter and affidavit. The Commission thereafter determined that 
it was unable, on the basis of the documents before it, to resolve the 
matters which had been raised and designated intervenor's license 
application for hearing. Appellant maintains that this was error and 
that the Commission should have designated intervenor's reinstatement 
application for hearing to resolve these questions. With this contention 
intervenor cannot agree. | 

It must be borne in mind that on January 17, 1958, ohanltns 
Commission addressed the above-referred to letter of inquiry to inter- 
venor, it had before it intervenor's application for reinstatement and 
was fully aware of the fact that intervenor's station was completely 
constructed and ready to go on the air. It is submitted that the Com- 
mission properly exercised its discretion in reaching the determination 
that it was the better procedure to grant intervenor's reinstatement 
application so that the public might be provided with an additional radio 
service immediately rather than to set such application for hearing and 
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require the public to wait months for such new service. It must also be 
borne in mind that the Commission, in exercising its discretion, ob- 
viously weighed the fact that all of the matters in question had been 
raised by appellant who was definitely partisan and who had an interest 
in keeping intervenor's station off the air. 


Contrary to the contention made by appellant at page 25 of its 
brief, the Commission did not "tacitly" or otherwise admit that "it 
could not find that the intervenor possessed the necessary legal, finan- 
cial, or character qualifications to be the trustee of a public property 
to be licensed for use in the public interest."" It merely stated in its 
January 17 letter that the allegations raised by appellant, "if true, 
might reflect on. . . [her] personal qualifications." (Emphasis added. ) 
This is by no means the adverse finding appellant infers. ° 


A reading of the Commission's Form 321 used for applying for 
a construction permit to replace an expired permit (Appellant's Brief, 
Appendix 3),shows that the Commission is not interested at the time of a 
reinstatement in the applicant's qualifications to be a licensee. The 
form merely asks for the reasons why the construction permit was 
allowed to expire, the reasons why construction was not completed 
within the period provided by the construction permit, and how much 
time is needed to complete construction. These are purely technical 
matters and would not warrant the type of hearing appellant maintains 
should have been held. 


Appellant relies upon the court's ruling in Easton Publishing 


Company v. Federal Communications Commission, 87 U.S. App. D.C. 
344, 185 F. 2d 987 (1950), for its contention that the Commission should 
have designated intervenor's reinstatement application for hearing on 
the matter of her qualifications. It is submitted that this case is in- 
applicable to the present proceedings in view of the fact that it con- 


cerned numerous mutually exclusive applications and not two entirely 
divergent applications as are here involved. 
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CONCLUSION 


i 
For the foregoing reasons, the decision of the Federal ! 


Communications Commission denying intervenor's motion to dis- 
miss should be reversed. | 


In the event this jurisdictional argument is not sustained the 
Commission's orders in all other respects should be affirmed. 


Respectfully submitted, 


HARRY J. DALY 
LENORE G. EHRIG | 


1026 Pennsylvania Building 
Washington, D. C. | 


| 
Attorneys for Intervenor 
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SUPPLEMENTAL APPENDIX 


STATUTES AND REGULATIONS INVOLVED 


| 
Section 405 of the Communications Act of 1934, as amended, 
66 Stat. 720, U.S.C., Title 47, Sec. 405, provides that: | 


| 
"After a decision, order, or requirement 

has been made by the Commission in any proceed- 
ing, any party thereto, or any other person ag- 
grieved or whose interests are adversely affected | 
thereby, may petition for rehearing; and it shall | 
be lawful for the Commission, in its discretion, | 
to grant such a rehearing if sufficient reason | 
therefor be made to appear. Petitions for rehear- 
ing must be filed within thirty days from the date | 
upon which public notice is given of any decision, | 
order, or requirement complained of. No such 
application shall excuse any person from comply- | 
ing with or obeying any decision, order, or re-_ | 
quirement of the Commission, or operate in any | 
manner to stay or postpone the enforcement 
thereof, without the special order of the Commis- 
sion. The filing of a petition for rehearing shall | 
not be a condition precedent to judicial review of | 
any such decision, order, or requirement, except | 
where the party seeking such review (1) was not | 
a party to the proceedings resulting in suchde-_ | 
cision, order, or requirement, or (2) relies on 
questions of fact or law upon which the Commis- | 
sion has been afforded no opportunity to pass. 
Rehearings shall be governed by such general 
rules as the Commission may establish, except 
that no evidence other than newly discovered evi- | 
dence, evidence which has become available only | 
since the original taking of evidence, or evidence | 
which the Commission believes should have been | 
taken in the original proceeding shall be taken on | 
any rehearing. The time within which a petition | 
for review must be filed in a proceeding to | 

| 


which Section 402(a) applies, or within which an 
appeal must be taken under Section 402(b), shall 
be computed from the date upon which public | 
notice is given of orders disposing of all petitions 
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for rehearing filed in any case, but any decision, 
order, or requirements made after such rehear- 
ing reversing, changing, or modifying the original 
order shall be subject to the same provisions 
with respect to rehearing as an original order.” 


Section 0.241 of the Commission's Rules, 19 F.R. 6399, as 
amended, provides, in pertinent part, that: 


Matters delegated. - The Chief of the 
Broadcast Bureau, or, in his absence, the Acting 
Chief, is delegated authority to act upon applica- 
tions, requests, and other matters which are not 
in hearing status relating to broadcast services 
as follows: 


(a) Formal applications for broadcast 
services: 


(10) For extension of time within which 
to commence and complete con- 
struction." 


Section 1.18 of the Commission's Rules, 47 C.F.R. 1.18, provides, 
in pertinent part, that: 


"Computation of time. - (a) In computing 
any period of time, the day of the act, event or 
default after which the designated period of time 
begins to run is not to be included unless other- 
wise prescribed by statute. Wherever an action 
of the Commission is involved, the period of 
time is computed from the day of release of the 
"Public Notice’ thereof unless such act is taken 
in a Decision, Order or Memorandum in which 
event the day of Commission release of such 
document will govern. 


'(b) In computing any period of time, the 
last day of the period is to be included in the 
computation, unless it is a Saturday, Sunday or 
a legal holiday, or a day on which the Commis- 
sion's office is closed prior to 5:00 p.m. in 
which event the period runs until the end of the 
next full day when the Commission's office is 
open. When the period of time prescribed or 
allowed is less than seven days, intermediate 


S-3 


Saturdays, Sundays and legal holidays shall be 
excluded in the computation. A half holiday will 
be considered as a holiday. 


"(c) All petitions, pleadings or other requests | 
for Commission action must be tendered for filing | 
in complete form before 5:00 p.m. Any such peti- | 
tion, pleading or other request for Commission ac-' 
tion lodged with the Commission in complete form |, 
after 5 p.m. shall be deemed to be tendered for 
filing as of the next succeeding business day." 


Section 1.354 of the Commission's Rules, 47 C.F.R. 1.354, pro- 
vides, in pertinent part, that: 
"Processing of standard broadcast applica- 


tions. - (a) Applications for standard broadcast | 
facilities are divided into two groups. | 


(1) In the first group are applications for 
new stations or for major changes in the facilities | 
of authorized stations, such as changes in fre- 
quency, power, hours of operation, station loca- 
tion, or substantial change in directional antenna 
system. The applications in the first group are 
acted on by the Commission." | 


| 


Section 3.95 of the Commission's Rules, 47 C.F.R. 3.95, provides 
that: | 


"Equipment tests. - (a) During the process 
of construction of a standard broadcast station, 
the permittee, after notifying the Commission 
and Engineer-in-Charge of the radio district in 
which the station is located, may without further 
authority of the Commission, conduct equipment 
tests during the experimental period for the pur- 
pose of such adjustments and measurements as 
may be necessary to assure compliance with the 
terms of the construction permit, the technical 
provisions of the application therefor, the rules 
and regulations, and the applicable engineering 
standards. In addition, the Commission may 
authorize equipment tests other than during the 
experimental period if such operation is shown 
to be desirable to the proper completion of 
construction and adjustment of the transmitting 
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equipment and antenna system. An informal 
application for such authority, giving full 
details regarding the need for such tests, shall 
be filed with the Commission at least two (2) 
days (not including Sundays and Saturdays and 
legal holidays when the offices of the Commis- 
sion are not open) prior to the date on which it 
is desired to begin such operation. 


"(b) The Commission may notify the per- 
mittee to conduct no tests or may cancel, sus- 
pend, or change the date for the beginning of 
equipment tests as and when such action may 
appear to be in the public interest, convenience, 
and necessity. 


'(c) Equipment tests may be continued so 
long as the construction permit shall remain 
valid and shall be conducted only during the 
experimental period (12 midnight to local sun- 
rise) unless otherwise specifically authorized. 


"(d) Inspection of a station will ordinarily 
be required during the equipment test period 
and before the commencement of program tests. 
After construction and after adjustments and 
measurements have been completed to show 
compliance with the terms of the construction 
permit, the technical provisions of the applica- 
tion therefor, the rules and regulations and the 
applicable engineering standards, the permittee 
should notify the Engineer-in-Charge of the 
radio district in which the station is located 
that it is ready for inspection. 


"(e) The authorization for tests embodied 
in this section shall not be construed as con- 
stituting a license to operate but as a necessary 
part of construction." 


Section 3.96 of the Commission's Rules, 47 C.F.R. 3.96, provides: 


"Program tests. - (a) Upon completion 
of construction of a standard broadcast station 
in accordance with the terms of the construc- 
tion permit, the technical provisions of the ap- 
plication therefor, and the rules and regulations 
and applicable engineering standards and when 
an application for station license has been filed 
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showing the station to be in satisfactory operat- 
ing condition, the permittee may request author- 
ity to conduct program tests: Provided, that 
such request shall be filed with the Commission 
at least ten (10) days prior to the date on which 
it is desired to begin such operation and that the 
Engineer-in-Charge of the radio district in 
which the station is located is notified. All 

data necessary to show compliance with the 
terms and conditions of the construction permit 
must be filed with the license application. If 

the station is using a direction antenna, a proof 
of performance must also be filed as required 
by 83.33(b). 


'(b) Program tests shall not commence 
until specific Commission authority is received. 
The Commission reserves the right to change 
the date of the beginning of such tests or to sus- 
pend or revoke the authority for program tests 
as and when such action may appear to be in the 
public interest, convenience and necessity. 


"(c) Unless sooner suspended or revoked 
program test authority continues valid during 
Commission consideration of the application for 
license and during this period further extension 
of the construction permit is not required. 
Program test authority shall be automatically 
terminated by final determination upon the ap- 
plication for station license. 


"(d) All operation on program test author- 
ity shall be in strict compliance with the rules 
governing standard broadcast stations and in 
strict accordance with representations made in 
the application for license pursuant to which the 
tests were authorized. 


"(e) The granting of program test author- 
ity shall not be construed as approval by the 
Commission of the application for station 
license." 
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JOINT APPENDIX 


[1] File No. BP-10787 
Call Letters K 3 FI 


UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


STANDARD BROADCAST STATION CONSTRUCTION PERMIT 

Subject to the provisions of the Communications Act of 1934, sub- 
sequent Acts, and Treaties, and Commission Rules made thereunder, 
and further subject to conditions set forth in this permit, 1/ authority is 


hereby granted to JANE A. ROBERTS to construct a standard broadcast 
| 


station located and described as follows: 
1. Station location: State: Iowa _ City: Cedar Falls 


2. Transmitter location: State: Iowa County: Black Hawk 
City or Town: Cedar Falls 


Street and number: At intersection of U.S. 218 and Waterloo Road 
North Latitude: Degrees: 42 Minutes: 30 Seconds: 47 


West Longitude: Degrees: 92 Minutes: 26 Seconds: 03 


Main studio location: State: Iowa County: Black Hawk 
City or Town: Cedar Falls 
Street and number: At intersection of U.S. 218 and Waterloo Road 


Description of transmitter: 
GATES RADIO CO., Type BC-500K, Broadcasting Transmitter, 
Description of antenna system: 


Obstruction marking specifications in accordance with para- 
graphs 1, 3,11, 21, 22 of FCC Form 715 attached. See page 3 
Description of ground system: ! 


See page 3 *Hours of operation - daytime as follows: 
Jan. 7:45 am to 5:00 pm; Feb. 7:00 am to 5:45 pm; 
Mar. 6:30 am to 6:15 pm;Apr. 5:30 am to 6:45 pm; 
May 4:45 am to 7:30 pm;June 4:30 am to 7:45 pm; 
July 4:45 am to 7:45 pm;Aug. 5:15 am to 7:15 pm; 
Sept. 5:45 am to 6:15 pm;Oct. 6:15 am to 5:30 pm; 
Nov. 7:00 am to 4:45 pm;Dec. 7:30 am to 4:30 pm; 
Central Standard Time. : 


Operating assignment: 

(a) Frequency: 1250 _ kilocycles. 

(b) Power: Night - Day 500 watts - directional antenna 
(c) Hours of operation: Daytime * 
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8. Date of required commencement of construction: By May 20, 
1957. 


9. Date of required completion of construction: November 20, 1957 


10. Equipment and program tests shall be conducted only pursuant 
to Sections 3.95 and 3.96 of the Commission Rules. 


11. This permit shall be automatically forfeited if the station is not 
ready for operation within the time specified or within such 
further time as the Commission may allow unless completion 
of the station is prevented by causes not under the control of 
the permittee. See Section 1.314 of the Commission Rules. 


1/ This construction permit consists of this page and pages 2 & 3. 
Dated this 20th day of March, 1957. 


FEDERAL COMMUNICATIONS 
COMMISSION 


/s/ Mary Jane Morris 
Secretary 


[2] 
BP-10787 KCFI 3-20-57 
The authority granted herein is subject to the following conditions: 


(1) A properly designed phase monitor shall be installed in the 
transmitter room and shall be continuously available as a 
means for correctly indicating the relative phase of the cur- 
rents in the several elements of the directional antenna system. 


(2) A complete non-directional proof of performance, in addition 
to the required proof on the directional antenna system, shall 
be submitted before program tests are authorized. 


(3) Field measuring equipment shall be available at all times, 
and after commencement of operation the field intensity at 
each of the monitoring points shall be measured at least once 
every seven days and an appropriate record kept of all 
measurements so made. 


[3] 
File No. BP-10787 Call Letters KC FI Date 3-20-57 
A DESCRIPTION OF DIRECTIONAL ANTENNA SYSTEM 


No. and Type of Elements: Two uniform cross-section, guyed, 
series-excited steel towers. 





3 «BB 
Height above Insulators: 180' (82°) | 
Overall Height: 183’ ! 


Spacing and Orientation: Spaced 174, 97' (80°) on a line bearing 
305° true. 


Ground System consists of: 120-180' equally spaced buried 
copper radials about the base of each 
tower. 


Ze THEORETICAL SPECIFICATIONS 
Northwest Tower (1) Seathibexi Tower (2) 
Phasing: 132° 0° 
Field Ratio: 1.0 0:8 


3. The inverse distance field intensity at a distance of one mile from 
the above antenna in the directions specified shall not exceed the 
following values: 


305° true - 80 mv/m ! 
358° true - 32 mv/m | 
A monitoring point in each of the above directions in which a field 





i 
| 
i 


intensity is specified shall be designated with complete detail including 
a description of the point, directions for proceeding thereto and the field 
intensity measured at the point after final adjustment of the antenna 
system in exact accordance with the terms of this authorization and the 
Rules and Regulations and Standards of Good Engineering Practice Govern- 
ing Standard Broadcast Stations. The points shall be in the clear so as 
to permit the taking of unobstructed field intensity measurements and 
shall be located not less than one mile nor more than four miles from 
the antenna in the direction specified. | 

No operation shall occur other than during the experimental period 
until data has been submitted showing that operation is in accordance 
with the above specifications and that the field intensity pattern isina 
substantial agreement with the theoretical pattern specified in the ap- 
plication. i 
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OBSTRUCTION MARKING 
ANTENNA TOWER(S) OR SUPPORTING STRUCTURE(S) 


It is to be expressly understood that the issuance of these specifi- 
cations is in no way to be considered as precluding additional or modified 
marking or lighting as may hereafter be required under the provisions 
of Section 303(q) of the Communications Act of 1934, as amended. 

Ee Antenna structures shall be painted throughout their height with 
alternate bands of aviation surface orange and white, terminating with 
aviation surface orange bands at both top and bottom. The width of the 
bands shall be approximately one-seventh the height of the structure, 
provided however, that the bands shall not be more than 40 feet nor less 
than 1-1/2 feet in width. All towers shall be cleaned or repainted as 
often as necessary to maintain good visibility. 

2. There shall be installed at the top of the tower at least two 100- 

or 111-watt lamps (#100 A21/TS or #111 A21/TS, respectively) enclosed 
in aviation red obstruction light globes. The two lights shall burn simul- 
taneously from sunset to sunrise and shall be positioned so as to insure 
unobstructed visibility of at least one of the lights from aircraft at any 
angle of approach. A light sensitive control device or an astronomic dial 
clock and time switch may be used to control the obstruction lighting in 
lieu of manual control. When a light sensitive device is used it should 
be adjusted so that the lights will be turned on at a north sky light inten- 
sity level of about thirty-five foot candles and turned off at a north sky 
light intensity level of about fifty-eight foot candles. 

3. There shall be installed at the top of the structure one 300 m/m 
electric code beacon equipped with two 500- or 620-watt lamps (PS-40, 
Code Beacon type), both lamps to burn simultaneously, and equipped with 
aviation red color filters. Where a rod or other construction of not more 
than 20 feet in height and incapable of supporting this beacon is mounted 


on top of the structure and it is determined that this additional construction 


does not permit unobstructed visibility of the code beacon from aircraft 
at any angle of approach, there shall be installed two such beacons posi- 
tioned so as to insure unobstructed visibility of at least one of the beacons 








5 (4 
from aircraft at any angle of approach. The beacons shall be equipped 
with a flashing mechanism producing not more than 40 flashes per 
minute nor less than 12 flashes per minute with a period of a anaes 
equal to one-half of the luminous period. : 

4. At approximately one-half of the overall height of the tower one 
similar flashing 300 m/m electric code beacon shall be installed in such 
position within the tower proper that the structural members will not 
impair the visibility of this beacon from aircraft at any angle of approach. 
In the event this beacon cannot be installed in a manner to insure un- 
obstructed visibility of it from aircraft at any angle of approach, there 
shall be installed two such beacons. Each beacon shall be mounted on 

the outside of diagonally opposite corners or opposite sides of|the tower 
at the prescribed height. | 

5. At approximately two-fifths of the over-all height of the tower one 
similar flashing 300 m/m electric code beacon shall be installed in such 
position within the tower proper that the structural members will not im- 
pair the visibility of this beacon from aircraft at any angle of approach. 

In the event this beacon cannot be installed in a manner to insure un- 
obstructed visibility of it from aircraft at any angle of approach, there 
shall be installed two such beacons. Each beacon shall be mounted on 

the outside of diagonally opposite corners or opposite sides of ss tower 
at the prescribed height. | 
6. On levels at approximately two thirds and one third of the over-all 
height of the tower one similar flashing 300 m/m electric code beacon 





shall be installed in such position within the tower proper that the struc- 
tural members will not impair the visibility of this beacon from aircraft 
at any angle of approach. In the event these beacons cannot be installed 
in a manner to insure unobstructed visibility of it from aircraft at any 
angle of approach, there shallbe installed two such beacons. Each beacon 
shall be mounted on the outside of diagonally opposite corners or op- 
posite sides of the tower at the prescribed height. 2 
:s On levels at approximately four-sevenths and two-sevenths of the 
overall height of the tower are similar flashing 300 m/m electric code 
| 
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beacon shall be installed in such position within the tower proper that 
the structural members will not impair the visibility of this beacon 
from aircraft atiany angle of approach. In the event these beacons can- 
not be installed in a manner to insure unobstructed visibility of the bea- 
cons from aircraft at any angle of approach, there shall be installed 
two such beacons, at each level. Each beacon shall be mounted on the 
outside of diagonally opposite corners or opposite sides of the tower 

at the prescribed height. 

8. On levels at approximately three-fourths, one-half and one-fourth 
of the overall height of the tower one similar flashing 300 m/m electric 
code beacon shall be installed in such position within the tower proper 
that the structural members will not impair the visibility of this beacon 
from aircraft at any angle of approach. In the event these beacons can- 
not be installed in a manner to insure unobstructed visibility of the bea- 
cons from aircraft at any angle of approach, there shall be installed two 
such beacons, at each level. Each beacon shall be mounted on the out- 
side of diagonally opposite corners or opposite sides of the tower at the 
prescribed height. 

9. On levels at approximately two-thirds, four-ninths and two-ninths 
of the overall height of the tower one similar flashing 300 m/m electric 
code beacon shall be installed in such position within the tower proper 
that the structural members will not impair the visibility of this beacon 
from aircraft at any angle of approach. In the event these beacons cannot 
be installed in a manner to insure unobstructed visibility of the beacons 
from aircraft at any angle of approach, there shall be installed two such 
beacons at each level. Each beacon shall be mounted on the outside of 
diagonally opposite corners or opposite sides of the tower at the pre- 
scribed height. 

10. On levels at approximately four-fifths, three-fifths, two-fifths, 
and one-fifth of the overall height of the tower one similar flashing 300 
m/m electric code beacon shall be installed in such position within the 
tower proper that the structural members will not impair the visibility 
of this beacon from aircraft at any angle of approach. In the event these 


, | 
beacons cannot be installed in a manner to insure unobstructed visibility 
of the beacons from aircraft at any angle of approach, there shall be in- 
stalled two such beacons at each level. Each beacon shall be mounted 
on the outside of diagonally opposite corners or opposite sides of the 
tower proper at the prescribed heights. ! 

11. At the approximate mid point of the overall height of the tower 
there shall be installed at least two 100- or 111-watt lamps (#100 A21/ 
TS or #111 A21/TS, respectively) enclosed in aviation red obstruction 
light globes. Each light shall be mounted so as to insure unobstructed 
visibility of at least one light at each level from aircraft at any angle 

of approach. 

12. On levels at approximately two-thirds and one-third of the overall 
height of the tower, there shall be installed at least two 100- or 111- 
watt lamps (#100 A21/TS or #111 A21/TS, respectively) enclosed in 
aviation red obstruction light globes. Each light shall be mounted so 

as to insure unobstructed visibility of at least one light at each level from 
aircraft at any angle of approach. i 

13. On levels. at ‘approximately three-fourths and one- -fourth of 
the overall height of the tower, at least one 100- or 111-watt lamp 
(#100 A21/TS or #111 A21/TS, respectively) enclosed in an aviation red 
obstruction light globe shall be installed on each outside corner of the 
tower at each level. | 

14. On levels at approximately four-fifths, three-fifths and one-fifth 
of the overall height of the tower, at least one 100-or 111-watt lamp 
(#100 A21/TS or #111 A21/TS, respectively) enclosed in an aviation red 
obstruction light globe shall be installed on each outside corner of the 
tower at each level. , 

15. On levels at approximately five-sixths, one-half, and one sixth 
of the overall height of the tower, at least one 100- or 111-watt lamp 
(#100 A21/TS or #111 A21/TS, respectively) enclosed in an aviation red 
obstruction light globe shall be installed on each outside corner of the 


1 
| 
\ 


tower at each level. 
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16. On levels at approximately six-sevenths, five-sevenths, three- 

sevenths and one-seventh of the overall height of the tower at least one 

100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) en- ° 
closed in an aviation red obstruction light globe shall be installed on SS 
each outside corner of the structure. 

17. On levels at approximately seven-eighths, five-eighths, three- 

eighths, and one-eighth of the overall height of the tower, at least one 

100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) en- 

closed in an aviation red obstruction light globe shall be installed on 

each outside corner of the structure. nS 
18. On levels at approximately eight-ninths, seven-ninths, five-ninths, a 
one-third and one-ninth of the overall height of the tower, at least one 
100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) en- 
closed in an aviation red obstruction light globe shall be installed on 
each outside corner of the tower at each level. 

19. On levels at approximately nine-tenths, seven-tenths, one-half, 
three-tenths, and one-tenth of the overall height of the tower, at least 
one 100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) 
enclosed in an aviation red obstruction light globe shall be installed on 
each outside corner of the tower at each level. 

20. Atl lighting shall be exhibited from sunset to sunrise unless other- 
wise specified. 

21. All lights shall burn continuously or shall be controlled by a light 
sensitive device adjusted so that the lights will be turned on at a north 
sky light intensity level of about 35 foot candles and turned off at a north ‘ 
sky light intensity level of about 58 foot candles. ” 
22. During construction of an antenna structure, for which obstruc- 
tion lighting is required, at least two 100- or 111-watt lamps (#100 A21/ 
TS or #111 A21/TS, respectively) enclosed in aviation red obstruction 
light globes, shall be installed at the uppermost point of the structure. 
In addition, as the height of the structure exceeds each level at which y 
permanent obstruction lights will be required, two similar lights shall 

be installed at each such level. These temporary warning lights shall 


ee 
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be displayed nightly from sunset to sunrise until the permanent obstruc- 
tion lights have been installed and placed in operation, and shall be 
positioned so as to insure unobstructed visibility of at least one of the 
lights at any angle of approach. In lieu of the above temporary warning 
lights, the permanent obstruction lighting fixtures may be installed 

and operated at each required level as each such level is exceeded in 
height during construction. ! 


[5] : 
File No. BMP-7704 
Call Letters KC F I 

Modification No. i 


UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 
MODIFICATION OF CONSTRUCTION PERMIT 

STANDARD BROADCAST STATION 


Jane A. Roberts 
Radio Station KC FI 
909 Michigan 
Farmington, Missouri 


Permittee: JANE A. ROBERTS 


Station location: State: Iowa City: Cedar Falls | 
The Authority Contained in Authorization File No. BP- 10787 dated 
March 20, 1957 granted to the Permittee listed above is hereby modi- 
fied in part as follows: | 
Transmitter and Studio Location: | 


On U.S. Highway 20 
1.25 miles west of 
Cedar Falls, Iowa 


North Latitude: 42° 32", 39" 
West Longitude: 92° 29’ 17" ! 
| 


Overall height of antenna: 184' 


Transmitter: Collins Radio Co., Type 550A, Broadcasting 
Transmitter. 


This modification of construction permit shall be attached to and 
be made a part of the construction permit of this station. | 
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Except as herein expressly modified, the above-mentioned con- 
struction permit, subject to all modifications heretofore granted by the 
Commission, is to continue in full force and effect in accordance with 
the terms and conditions thereof and for the period therein specified. 

Dated this 5th day of July, 1957. 


FEDERAL COMMUNICATIONS 
COMMISSION 


/s/ Mary Jane Morris 
Aug. 30, 1957 Secretary 


[6] 
HARRY J. DALY 
Attorney and Counselor At Law 
Pennsylvania Building 
Washington 4, D. C. 


December 23, 1957 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission 
Washington 25, D. C. 


Dear Miss Morris: 
Enclosed herewith are original and two copies of FCC Form 321 


filed on behalf of Jane A. Roberts, for Radio Station KCFI, Cedar 
Falls Iowa. 


Very truly yours, 


/s/ Harry J. Daly 
enc. 


11 ! 


[7] 
FCC Form 321 File No. BP-11753 | 
Section I ! 


UNITED STATES OF AMERICA | 
FEDERAL COMMUNICATIONS COMMISSION 
APPLICATION FOR CONSTRUCTION PERMIT TO REPLACE 
EXPIRED PERMIT 
(Revised 6-16-48) : 
INSTRUCTIONS | 


A. This form is to be used in all cases when applying for a Construc- 
| 


B. Prepare and file three copies of this form and all exhibits and 


tion Permit to Replace Expired Permit. 


swear to one copy. File with Federal Communications Commission, 
Washington 25, D. C. | 

Cc. Number exhibits serially in the space provided in the body of the 
form and list each exhibit. in the space provided on the back of this 
sheet. Date each exhibit. ! 

D. The name of the applicant must be stated exactly as it appears on 
the expired construction permit. | 

E. This application must be executed by applicant, if an individual; 
by a partner of applicant, if a partnership; by an officer of applicant, 
if a corporation or association; or by attorney of applicant only under 
conditions shown in Section 1.303. Rules Relating to Organization and 
Practice and Procedure, in which event satisfactory evidence of dis- 
ability of applicant or his absence from the Continental United States 
and authority of attorney to act must be submitted with application. 

F. BE SURE ALL NECESSARY INFORMATION IS FURNISHED AND 
ALL PARAGRAPHS ARE FULLY ANSWERED. IF ANY PORTIONS OF 
THE APPLICATIONS ARE NOT APPLICABLE, SPE CIFICALLY so 
STATE. DEFECTIVE OR INCOMPLETE APPLICATIONS MAY BE RE- 
TURNED WITHOUT CONSIDERATION. 








cmc 


[7] ‘a 


1. Are the statements made in the application or applications, pursuant 
to which the construction permit was granted, still true and correct? 
If the answer is "no", attach hereto one or more of the following 
sections as required and indicate therein whatever data is required 
to bring the original information up-to-date. Indicate below which of the 
sections are furnished with and as part of this application. Yes 

* * * oe * 
Name of applicant (See Instruction D) 

JANE A. ROBERTS 
Post Office address (number, street, city, state) 

909 Michigan, Farmington, Missouri 
2. Identity of construction permit for which reinstatement is requested 


File number Location 


BMP-7704____—Cedar Falls, Iowa 
Call letters Frequency Channel No. 
KC FI 1250 kc - = 


3. Reasons why construction permit was allowed to expire (Attach 
additional sheet if necessary). 


Modification of CP covering change in antenna, transmitter and 
in_ studio location was granted less than six months ago. 


Reason why construction was not completed within period provided by 
construction permit (add additional sheet if necessary). 





Progression of building has moved along rapidly. Station all ™ 
constructed with exception of proofs of performance presently co 


being made. 


How much time is needed to complete construction: 60 days y 





The applicant waives any claim to the use of any particular frequency 
or of the ether as against the regulatory power of the United States be- 
cause of the previous use of the same, whether by license or otherwise, 


and requests a construction permit to replace expired permit in accord- re 
ance with this application. (See Section 304 of the Communications Act ” 
of 1934) 


The applicant represents that this application is not filed for the purpose 
of impeding, obstructing, or delaying determination on any other appli- 
cation with which it may be in conflict. 





ee 
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All statements made in the application and attached exhibits are con- 
sidered material representations, and all the exhibits are a material 
part hereof and are incorporated herein as if set out in full in the 
application. : 
The applicant, or the undersigned on the applicant's behalf states that 
he has endeavored to supply full and correct information as to all mat- 
ters which are relevant to this application and that he has done so as 
to all matters within his own knowledge. ! 
Dated this 21st day of December, 1957. | 
JANE A. ROBERTS 
(Name of Applicant) 

By /s/ Jane A. Roberts 

Owner (Title) 

Subscribed and sworn to before me this 21st day of December, 1957. 


(Signature ) | 
[SEAL] Notary Public 


(Notary public's seal must be affixed where the law 
of jurisdiction requires, otherwise state that law 
does not require seal. ) | 


My Commission expires September 23, 1959. | 


[8] 
[Received Dec. 30, 1957] 


HARRY J. DALY 
Attorney and Counselor At Law 
Pennsylvania Building 
Washington 4, D. C. 


December 30, 1957 


Miss Mary Jane Morris, Secretary 
Federal Communications Commission | 
Washington 25, D. C. | 


Dear Miss Morris: | 
Enclosed herewith are original and two copies of Amendment 321 
filed on behalf of JANE A. ROBERTS, Cedar Falls, Iowa. _ 
Very truly yours, | 
enc. /s/ Lenore G. Ehrig 


| 
' 
i 
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[9] 
Before the 
FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


[Received Dec. 30, 1957] 
In re Application of 


JANE A. ROBERTS 
Cedar Falls, Iowa 


For Construction Permit to. 
Replace Expired Permit, File 
No. BMP-7704 


~w ee ee ee ee ee ee” 


AMENDMENT (321) 
The applicant, JANE A. ROBERTS, hereby amends the above- 


designated application to add the following: 
The construction of Radio Station KCFI has been completed in 
accordance with BMP-7704 which was granted in July of 1957, 
less than six months ago. Radio Station KCFI is housed in a 
new building on which there has been signed a ten-year lease 
at the rate of $200.00 per month. Most of the station per- 
sonnel have been hired and are drawing salaries. A field 
engineer has been employed to make the necessary proof of 
performance measurements. 


As indicated, the construction permit here involved was 
granted July 5,1957. Upon receipt of this permit applicant 
interpreted Section 3.94 of the Commission's Rules to mean 





that she had two months after its grant within which to com- 
mence construction and six months thereafter within which to ¢ 
complete such construction. Applicant's modification of con- 





struction permit, authorizing a change in site, appeared 
analagous to the situation which prevailed during the period 
when the Commission granted applications on a site-to-be- 
determined basis. After such permits were granted, applicants ' 
would determine their site, their construction permit was so 

modified, and the time for construction emanated therefrom. 


re 


(SEAL) /s/ Peggie LaPlante 


[10] 
15 | 
By telegram dated December 11, 1957, applicant advised the 
Commission of her intent to commence equipment tests and 
requested authorization to take measurements. On December 
12,1957, such request was granted. On December 20, 1957, how- 
ever, this authorization was rescinded as a result of the fact 
having come to the Commission's attention that the CP in 
question expired. The Commission, however, instructed the 
applicant, as follows: | 


"If you desire reinstatement of Construction Permit, File Forms 
321." Such forms were filed on December 23, 1957, 


Reference is made to the Commission's decision in the case of 


Christian County Broadcasting Co.,6 R.R. 849, : 


10) 


affirming the position taken in In re Bremer Broadcasting Cor- 
poration, 3 R.R, 1579, wherein it was held that ".... an appli- 


cation filed by another after the expiration date of the original 
construction permit was not entitled to comparative considera- 
tion under Ashbacker Radio Corporation v. F. C. C., 326 Us. 
327. Hence, any applications filed for the same facilities as 
were covered by BP-10, 787, as modified, are not entitled to 
comparative consideration therewith. | 


Respectfully submitted, 


/s/ Jane A. Roberts 
Subscribed and sworn to before me this 27th day of December, 1957. 





Notary Public | 


My Commission expires: March 13, 1960. 
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LAW OFFICES 
COHN AND MARKS 
Cafritz Building 

Washington 6, D. C. 


January 3, 1957 


[Rec. Jan. 3, 1958] 


Miss Mary Jane Morris 

Secretary 

Federal Communications Commission 
Washington 25, D. C. 


Dear Miss Morris 

I am writing you as counsel for Mass Communicators, Inc., which, on 
December 13, 1957, filed an application for a standard radio station 
construction permit on 1250 kc at Cedar Falls, Iowa. At the time this 
application was filed, it was in conflict with no other application. 


The Commissionihad, on March 20,1957, issued a construction permit 

to Jane A. Roberts on 1250 ke at Cedar Falls, Iowa. That construction 
permit expired on November 20, 1957 (BP-10, 787). On December 23, 
1957 Jane A. Roberts filed an "Application for construction permit to 
replace expired permit". This application by Jane A. Roberts is mutually 
exclusive with that of Mass Communicators, Inc. and, consequently, a 


hearing is required on the two applications. 


A hearing is required on the Jane A. Roberts application for other 
reasons, also. There is attached hereto an affidavit by Karl Schottler, 
an acknowledged handwriting expert, which states, among other things, 
that the signature which appears on the original application by Jane A. 
Roberts for 1250 kc at Cedar Falls, Iowa (BP-10, 787) is not her genuine 
signature. In addition, the signatures of "Jane A. Roberts" on other 
applications with the Commission are also not genuine. In this connec- 
tion the Commission's attention is also directed to a Petition to Enlarge 
Issues by St. Charles County Broadcasting Company on July 22,1957 in 
Dockets 12, 069 and 12, 070 where there is a more extensive treatment 
of the signatures and other matters relating to applications filed by Jane 
A. Roberts. That Petition became moot when the application of James 
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R. Roberts, Robert D. Rapp and Martha M. Rapp d/b as Kirkwood Broad- 
casting Company was dismissed with prejudice by the Acting Chief Hear- 
ing Examiner on August 15, 1957 and the Commission did not have an 
opportunity to evaluate the allegations made therein. 


[12] : 
The Commission's attention is directed to one further matter concerning 
the application of Jane A. Roberts for the construction permit (BP-10, 787) 
which she now desires to replace. In the original application the reply 





to Paragraph 10g) of Section II which inquires as to whether there are 
any outstanding unsatisfied judgments of any party to the application is 
answered "No" and in reply to Paragraph 1h), Jane A. Roberts replied 
"Does not apply". This application was filed with the Commission on 
September 4, 1956. Attached to the application, as Exhibit A, is a joint 
balance sheet of Cecil W. and Jane A. Roberts as of August 31,1956. No- 
where in that balance sheet and nowhere else in the application is refer- 
ence made to a judgment of April 5, 1956 for $147, 499. 39 against Cecil 
W. Roberts, a copy of which is attached hereto. The Commission's atten- 
tion is invited to the fact that the Marshal's return indicates that exe- 
cution on the judgment was "unsatisfied". 


Very truly ee 


/s/ Marcus Cohn 
cc: Lenore G. Ehrig 


[13] 
STATE OF MISSOURI _ ) | 
; Ss: : 
CITY OF ST. LOUIS ) ! 
AFFIDAVIT | 


I, KARL SCHOTTLER, being first duly sworn upon my oath do here- 
with state and assert that the following is true to the best of my know- 
ledge, information and belief: | 


rr eee 
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I have been actively engaged in questioned-document examination 
for the past seven years. During that period of time I have testified as 
an expert in numerous cases in both Federal and State courts in a num- 
ber of states. In addition, I have examined negotiable instruments for 
many of the local banks in and about St. Louis, Missouri, to ascertain 
the authenticity of signatures on those instruments. 

For a period of 11 years I was connected with the Bureau of 
Identification, St. Louis Police Department. My work was principally 
with fingerprint identification and handwriting analysis. In the years 
1949 and 1950, while on leave of absence from the St. Louis Police 
Department, I was employed as a civilian fingerprint analyst in Europe 
for the United States Provost Marshal. During this period, while I was 
in Germany, I attended Heidelberg University studying the implemen- 
tation of handwriting analysis by photographic means. 

I now maintain offices as a questioned-document examiner at 
915 Chestnut Street, St. Louis, Missouri. I also operate a civilian 
fingerprint agency in the City of St. Louis, Missouri. In connection 
with my work, I maintain a modern laboratory which contains, among 
other things, microscopic and macro-photographic equipment. 

I was retained to determine the authenticity of certain signatures. 
In this connection, I examined both with the naked eye and with a micro- 





scope and other optical instruments all of the signatures in the follow- 
ing files at the Federal Communications Commission, Washington, D.C.: 
1. Radio Station KCFI, Application File BP-10787 ' 
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2. KREI Federal Communications Commission Broadcast . 
License File #2 

3. KCLO Federal Communications Commission Broadcast ‘ 

License File #2 ' 

In addition I took macro-photographs of certain signatures in the » 


following documents: 


is [14] 


(a) Radio Station KREI, Federal Communications Commission 
Broadcast License File #2, Amendment to Application for Re- 
newal of License of Radio Station KREI, Farmington, Missouri, 
(BR-1817), dated December 30,1955, and stamped as received 
by the Commission on January 3,1956. A macro-photograph 
was made of a signature purporting to be that of Jane A. Roberts. 
(b) Radio Station KCLO, Federal Communications Commission 
Broadcast License File #2, a contract of sale for Radio Station 
KCLO, dated December 2, 1955, and received by the Commission 
on December 8, 1955. The contract contained the signatures of 
Cecil W. Roberts, Jane A. Roberts, Stephen Bellinger and others. 
A macro-photograph was made of the signature of Jane A. 
Roberts. | 
All of the above signatures were executed under oath and all of the 
conclusions stated below pertain to signatures that were executed under 
oath. ! 





At the time I examined the files noted above I had in my posses- 
sion an original signature card from the First State Bank of Farmington, 
Missouri, signed in two places by each of Cecil W. Roberts and Jane A. 
Roberts, his wife, for account purposes, in the presence of an official 
of said bank. 7 


Based on my Study of all of the above, my conclusions are as 


follows: | 
Compared with the signatures of Jane A. Roberts on the 
signature card from the First State Bank of Farmington, 
Missouri, the signature of Jane A. Roberts referred to ih 
sub-paragraph (b) above was the only genuine signature of 
Jane A. Roberts in the files reviewed; moreover, the signa- 
ture in sub-paragraph (b) was not made by the person who 


1 
| 


signed "Jane A, Roberts" in sub-paragraph (a). ! 
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[ 15] 
In application Fil? No. BP-10787 (KCFI) dated August 31, 
1956 and received at the Federal Communications Commis- 
sion on September 4, 1956, the signature purporting to be that 
of Jane A.. Roberts is not the genuine signature of Jane A. 
Roberts. 
Respectfully submitted, 


/s/ Karl Schottler 
Subscribed and sworn to before me this 13th day of December, 1957. 


/s/ Lorraine Callahan 
Notary Public 
My commission expires: June 21, 1960. 


[16] 
[Filed April 5, 1956] 
IN THE DISTRICT COURT OF THE UNITED STATES FOR 


THE EASTERN DIVISION OF THE EASTERN JUDICIAL 
DISTRICT OF MISSOURI 


GENERAL ELECTRIC COMPANY, ) 
a corporation, 
ee, No. 10502 
Vv. 
CECIL W. ROBERTS, 


Defendant. 


nee eee Nee ee eee eee ee” 


JUDGMENT 

This cause came on for hearing on the 4th day of April, 1956, 
and the Court having heretofore entered its Findings of Fact and Con- 
clusions of Law, and being fully advised in the premises, it is now, 
therefore, ORDERED, ADJUDGED AND DECREED that plaintiff, 
General Electric Company, a corporation, have and recover of the 
defendant Cecil W. Roberts the sum of $147, 499.39, together with its 
costs in this behalf expended. 


/s/ Roy W. Harper 
Judge 


Dated: 


21 
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[Filed April 5, 1956] 


IN THE DISTRICT COURT OF THE UNITED STATES FOR 
THE EASTERN DIVISION OF THE EASTERN JUDICIAL | 
DISTRICT OF MISSOURI | 


GENERAL ELECTRIC COMPANY, . ) 
a corporation, ) 
Plaintiff, No. 10502 
v. ) 
CECIL W. ROBERTS, 
Defendant. ) 


FINDINGS OF FACT AND CONCLUSIONS OF LAW 
This cause came on for hearing on the 4th day of April, 1956, 
plaintiff appeared by counsel, defendant being called, appeared not. 





Thereupon evidence was adduced on behalf of plaintiff and, the 
Court having considered the evidence, and being fully advised in the 
premises, makes the following finding of fact and conclusions of law: 

1. That Cecil W. Roberts is a citizen and resident of the State 
of Missouri, and that General Electric Company is a corporation or- 
ganized and existing under the laws of the State of New York. ! 

2. That this cause is a civil action on a series of 48 notes in the 
principal sum of $142, 351.34, said notes being dated July 15, 1955. 

3. That the defendant Cecil W. Roberts for and in consideration 
of the surrender of a prior series of notes representing the approxi- 


mate sum of $142, 000.00, and in further consideration of the consent 


of General Electric Company to the 
i 

[18] ! 
transfer of certain television equipment utilized by Station WBLN in 
Bloomington, Illinois from defendant Roberts to one Worth Rough, 
defendant Roberts did endorse the notes exhibited in evidence as 
guarantor for a consideration. | 
4. Thatthe maker of the notes defaulted in payment of the notes 


according to their terms, and plaintiff did thereupon accelerate the 
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maturity of the notes and demanded payment from the maker and de- 
fendant Roberts of the total sum of $142, 351.34, with interest from 
July 15, 1955, in accordance with the terms of the notes. 
5. That plaintiff did formally make demand for payment, and 
did give formal notice of default to defendant Roberts. 
6. That no part of the principal sum of the notes has been paid. 


CONCLUSIONS OF LAW 

1. That this cause is a civil action entirely and exclusively 
between citizens and residents of divers states, and thatthe matter in 
controversy, exclusive of interest and costs, exceeds the sum of 
$3000. 00, and that this Court has jurisdiction of this cause by virtue 
of Title USCA and in particular Section 1332 thereof. 

2. That defendant is indebted to plaintiff in the sum of 
$142, 351.34, and that plaintiff is entitled to judgment inthe sum of 
$142, 351.34, together with interest at the rate of 5% from July 15, 
1955, which interest amounts to the sum of $5, 148. 05. 

/s/ Roy W. Harper 
Judge. 

Dated: 


[19] 
UNITED STATES OF AMERICA, Eastern District of Missouri 
The President of the United States of America, 
To The Marshal of the United States in and for the Eastern District 
of Missouri 
GREETING: 


WHEREAS, on the 5th day of April, 1956 at the District Court of 
the United States for the Eastern District of Missouri, before our judge 
hereof, General Electric Company recovered against Cecil W. Roberts 


the sum of One Hundred Forty Seven Thousand Four Hundred Ninety- 


nine and 39/100 Dollars for judgment in an action decided in said Court, 
together with its costs and charges by General Elec. Co. about its. suit 


in that behalf expended, which to the said General Elec.Co. were ad- 
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judged, as appears to us of record: | 
THESE ARE, THEREFORE, to command you, that of the goods 
and chattels, lands and tenements, of the said Cecil W. Roberts you 
cause to be made the judgment and costs aforesaid, and that you have 
the same before the Judge of our said Court on the third Monday of 
September next, to render to the said General Electric Company the 
judgment and costs, and that you certify to our said Judge how you exe- 
cute this writ. | 


WITNESS, the Honorable Roy W. Harper, Judge of 
the United States District Court for the Eastern 
District of Missouri, this 15th day of June, 1956. 


Issued at office in the City of St. Louis, under 
the seal of said District Court, the day and | year 
last mentioned. 


/s/ James J. O'Connor 





Clerk | 
by /s/ Harold G. Pryor | 
Deputy 
General Elec. Co. VS Roberts ! 
Case No. 10502 (3) Marshal's No. 3030 | 
DAWOSeS gg we RS OR $147, 499. 39 | 
Attorney's Fee ......ee-. 20. 00 
Marshal's Fee .......-2.. 17.00 | 
Clerk's Fee ..... a 15. 00 | 
Other (Depr.)J. . 5. «« » « » « « 6.90 ? 
Total $147, 558. 29 : 

Marshal will collect interest at the rate of per centum per 


annum on $147, 499. 39 from April 5, 1956 to date of payment and his 
fees on this writ. ! 
/s/ Thomas R. Schwartz Made Demand On 7-5-56 | 
Would Take This Up With Attorney 
[20] | 
MARSHAL'S RETURN | 
I HEREBY CERTIFY I executed the within Execution by making a demand 
on the within-named Cecil W. Roberts, at Farmington, Missouri, : on 
| 
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July 5, 1956, for the sum named in said Execution. 


I did not further execute the within Execution for the reason no goods 
and chattels, lands and tenements of the within-named Cecil W. Roberts 
could be found in the Eastern District of Missouri, on which to levy, 
and Iam, therefore, returning this Execution unsatisfied. 


OMAR L. SCHNATMEIER 
UNITED STATES MARSHAL 


BY /s/ Ferdinand A. Creely 
Deputy 
Travel -- $15.00 
[21] 
[Rec. Jan. 10, 1958] HARRY J. DALY 


Attorney and Counselor At Law 
Pennsylvania Building 
Washington 4, D. C. 


January 10, 1958 
Miss Mary Jane Morris, Secretary 


Federal Communications Commission 
Washington 25, D. C. 


Dear Miss Morris: 

I have been advised by Mrs. Jane A. Roberts in connection with 
her application for reinstatement of construction permit at Cedar Falls, 
Iowa that her signature on the original application for these facilities 
was her own and that she has no joint obligation, nor individual obli- 
gation to the General Electric Company. This is in reply to a letter 
of January 3 sent the Commission by Marcus Cohn, Esq. 

Under the law, the permittee has until March 5, 1958 to complete 
construction, but if the permit had expired by its terms, it, neverthe- 
less, had been neither revoked nor canceled and the application of 
Mass Communicators, Inc., filed December 13,1957, cannot be con- 
sidered and that application must be returned. 

Very truly yours, 
/s/ Harry J. Daly 


25 
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FCC 58-47 
93901 


FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 
January 17, 1958 


In reply refer to: 
8840 


Mrs. Jane A. Roberts 
909 Michigan Avenue 
Farmington, Missouri 


Dear Madam: 

This is with reference to your application, File No. BP- “11758, 
filed on December 23, 1957, for a construction permit to vepiaes your 
expired permit (BMP-7704) for a standard broadcast station to operate 
on 1250 kilocycles with a power of 500 watts, daytime only, directional 
antenna, at Cedar Falls, Iowa. The Commission this day granted your 
application. 

On January 3,1958, Mass Communicators, Inc., filed with the 
Commission a letter, and an affidavit of Karl Schottler, a handwriting 
expert, stating in substance, that the signature appearing in your orig- 
inal. application for the above described facilities (BP-10787) is not 
your signature, and that the signatures of "Jane A. Roberts” in other 
applications with the Commission are not genuine. The letter and 
attachments, which were served on your Washington counsel, | contain 
further statements which, if true, might reflect on your personal qualifi- 
cations to own and operate a broadcast station. 

In view of the foregoing, it is requested that within 20 days of the 
receipt of this letter, you submit a detailed reply concerning these 
matters. | 

Our action in granting your application for replacement of expired 
permit is without prejudice to whatever action the Commission is re- 
quired to take as a result of the inquiry into your qualifications to be a 
broadcast licensee. : 
cc: Harry A. Daly 


By Direction Of the Commission 


/s/ Mary Jane Morris 
Secretary 
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File No. BP-11753 
Call Letters KC FI 


UNITED STATES OF AMERICA 
FEDERAL COMMUNICATIONS COMMISSION 


STANDARD BROADCAST STATION CONSTRUCTION PERMIT 

Subject to the provisions of the Communications Act of 1934, 
subsequent Acts, and Treaties, and Commission Rules made there- 
under, and further subject to conditions set forth in this permit, 1/ 
authority is hereby granted to JANE A. ROBERTS to construct a stan- 
dard broadcast station located and described as follows: 

1. Station location: State Iowa City Cedar Falls 


2. Transmitter location: State Iowa County Black Hawk 
City or Town: 1.25 miles west of Cedar Falls 


Street and number: On U.S. Highway 20 
North Latitude: Degrees 42 Minutes 32 Seconds 39 


West Longitude: Degrees 92 Minutes 29 Seconds 17 


3. Main studio location: State Iowa County Black Hawk 
City or Town: 1.25 miles west of Cedar Falls 


Street and number: On U.S. Highway 20 
4. Description of transmitter: 

COLLINS RADIO CO., Type 550A, Broadcasting Transmitter. 
5. Description of antenna system: See page 3 


Obstruction marking specifications in accordance with para- 
graphs 1, 3,11, 21, 22 of FCC Form 715 attached. 


6. Description of ground system: See page 3 
*Hours of operating - daytime as follows: 


Jan. 7:45 am to 5:00 pm; Feb. 7:00 am to 5:45 pm; 

Mar. 6:30 am to 6:15 pm; Apr. 5:30 am to 6:45 pm; 

May 4:45 am to 7:30 pm; June 4:30 am to 7:45 pm; 

July 4:45 am to 7:45 pm; Aug. 5:15 am to 7:15 pm; 

Sept. 5:45 am to 6:15 pm; Oct. 6:15 am to 5:30 pm; 

Nov. 7:00 am to 4:45 pm; Dec. 7:30 am to 4:30 pm; 
Central Standard Time. 


7. Operating assignment: 
(a) Frequency: 1250 kilocycles. 
(b) Power: Day - 500 watts - directional antenna 
(c) Hours of operation: Daytime * 
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Date of required commencement of construction: By March ve 
1958 | 


Date of required completion of construction: July 17, 1958 


Equipment and program tests shall be conducted only pursuant 
to Sections 3.95 and 3.96 of the Commission Rules. | 


This permit shall be automatically forfeited if the station is 
not ready for operation within thetime specified or within such 
further time as the Commission may allow unless completion 
of the station is prevented by causes not under the control of 
the permittee. See Section 1.314 of the Commission Rules. 


1/ This construction permit consists of this page and pages 2 & 3. 
| 


Dated this 17th day of January, 1958. 


FEDERAL COMMUNICATIONS | 
COMMISSION : 


/s/ Mary Jane Morris 
Secretary 


[24] | 
BP-11753 KCFI 1-17-58 


The authority granted herein is subject to the following conditions: 
| 


1) 


A properly designed phase monitor shall be installed in the 
transmitter room and shall be continuously available asa 
means for correctly indicating the relative phase of the cur- 
rents in the several elements of the directional antenna system. 
A complete non-directional proof of performance, in addition 
to the required proof on the directional antenna system, shall 
be submitted before program tests are authorized. | 

Field measuring equipment shall be available at all times, and 
after commencement of operation the field intensity at each 

of the monitoring points shall be measured at least once every 
seven days and an appropriate record kept of all méasure- 
ments so made. | 
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FCC Form 353 
March 1954 


File No. BP-11753 Call Letters KCFI 
Date 1-17-58 
1, DESCRIPTION OF DIRECTIONAL ANTENNA SYSTEM 


No. and axpe of Elements: Two uniform cross-section, guyed, 
series-excited steel towers. 


Height above Insulators: 180’ (82° ) 
Overall Height: 184' 


Spacing and Orientation: Spaced 174.97" (80°) on a line bearing 
305° true. 


Ground System consists of: 120-180' equally spaced buried 
copper radials about the base of each 
tower. 


2. THEORETICAL SPECIFICATIONS 


Northwest Tower (1) Southeast Tower (2) 
Qo 


Phasing: 1320 
Field Ratio: 1,0 0.8 


3. The inverse distance field intensity at a distance of one mile 
from the above antenna in the directions specified shall not ex- 
ceed the following values: 


305° true - 80 mv/m 
358° true - 32 mv/m 
A monitoring point in each of the above directions in which a field 
intensity is specified shall be designated with complete detail including 
a description of the point, directions for proceeding thereto and the field 
intensity measured at the point after final adjustment of the antenna 
system in exact accordance with the terms of this authorization and the 
Rules and Regulations and Standards of Good Engineering Practice 
Governing Standard Broadcast Stations. The points shall be in the clear 
so as to permit the taking of unobstructed field intensity measurements 
and shall be located not less than one mile nor more than four miles 
from the antenna in the direction specified. 
No operation shall occur other than during the experimental period 
until data has been submitted showing that operation is in accordance with 
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the above specifications and that the field intensity pattern is in sub- 


stantial agreement with the theoretical pattern specified in the appli- 
cation. | 
[26] 


OBSTRUCTION MARKING 
ANTENNA TOWER(S) OR SUPPORTING STRUCTURE(S) 


It is to be expressly understood that the issuance of these specifi- 
cations is in no way to be considered as precluding additional or modified 
marking or lighting as may hereafter be required under the provisions 
of Section 303(q) of the Communications Act of 1934, as amended. 

1. Antenna structures shall be painted throughout their height with 
alternate bands of aviation surface orange and white, terminating with 
aviation surface orange bands at both top and bottom. The width of the 
bands shall be approximately one-seventh the height of the structure, pro- 
vided however, that the bands shall not be more than 40 feet nor less 
than 1-1/2 feet in width. All towers shall be cleaned or repainted as 
often as necessary to maintain good visibility. 

2. There shall be installed at the top of the tower at least two 100- 
or 111-watt lamps (#100 A21/TS or #111 A21/TS, respectively) enclosed 
in aviation red obstruction light globes. The two lights shall burn 
simultaneously from sunset to sunrise and shall be positioned so as to 
insure unobstructed visibility of at least one of the lights from aircraft 
at any angle of approach. A light sensitive control device or an astrono- 
mic dial clock and time switch may be used to control the obstruction 
lighting in lieu of manual control. When a light sensitive device is used 
it should be adjusted so that the lights will be turned on ata north sky 
light intensity level of about thirty-five foot candles and turned off ata 
north sky light intensity level of about fifty-eight foot candles, 

3. There shall be installed at the top of the structure one 300 m/m 
electric code beacon equipped with two 500- or 620-watt lamps (PS-40, 
Code Beacon type), both lamps to burn simultaneously, and equipped 
with aviation red color filters. Where a rod or other construction of not 
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more than 20 feet in height and incapable of supporting this beacon is 
mounted on top of the structure and it is determined that this additional 
construction does not permit unobstructed visibility of the code beacon 
from aircraft at any angle of approach, there shall be installed two such 
beacons positioned so as to insure unobstructed visibility of at least 
one of the beacons from aircraft at any angle of approach. The beacons 
shall be equipped with a flashing mechanism producing not more than 

40 flashes per minute nor less than 12 flashes per minute with a period 
of darkness equal to one-half of the luminous period. 

4. At approximately one-half of the overall height of the tower one 
similar flashing 300 m/m electric code beacon shall be installed in such 
position within the tower proper that the structural members will not 
impair the visibility of this beacon from aircraft at any angle of approach. 
In the event this beacon cannot be installed in a manner to insure un- 
obstructed visibility of it from aircraft at any angle of approach, there 
shall be installed two such beacons. Each beacon shall be mounted on 
the outside of diagonally opposite corners or opposite sides of the tower 
at the prescribed height. 

2. At approximately two-fifths of the overall height of the tower one 
similar flashing 300 m/m electric code beacon shall be installed in such 
position within the tower proper that the structural members will not im- 
pair the visibility of this beacon from aircraft at any angle of approach. 





In the event this beacon cannot be installed in a manner to insure un- 
obstructed visibility of it from aircraft at any angle of approach, there 
shall be installed two such beacons. Each beacon shall be mounted on the . 
outside of diagonally opposite corners or opposite sides of the tower at 
the prescribed height. 

6. On levels at approximately two thirds and one third of the overall 
height of the tower one similar flashing 300 m/m electric code beacon 
shall be installed in such position within the tower proper that the ® 
structural members will not impair the visibility of this beacon from air- 

craft at any angle of approach. In the event these beacons cannot be in- 

stalled in a manner to insure unobstructed visibility of it from aircraft 
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at any angle of approach, there shall be installed two such beacons. 
Each beacon shall be mounted on the outside of diagonally opposite 
corners or opposite sides of the tower at the prescribed height. 
ts On levels at approximately four-sevenths and two-sevenths of the 
overall height of the tower one similar flashing 300 m/m electric code 
beacon shall be installed in such position within the tower proper that the 
structural members will not impair the visibility of this beacon from 
aircraft at any angle of approach. In the event these beacons cannot be 
installed in a manner to insure unobstructed visibility of the beacons 
from aircraft at any angle of approach, there shall be installed two such 
beacons, at each level. Each beacon shall be mounted on the outside of 
diagonally opposite corners or opposite sides of the tower at the pre- 
scribed height. : 
8. On levels at approximately three-fourths, one-half and one-fourth 
of the overall height of the tower one similar flashing 300 m/ mm electric 
code beacon shall be installed in such position within the tower proper 
that the structural members will not impair the visibility of this beacon 
from aircraft at any angle of approach. In the event these beacons cannot 
be installed in a manner to insure unobstructed visibility of the beacons 
from aircraft at any angle of approach, there shall be installed two such 
beacons, at each level. Each beacon shall be mounted on the outside of 
diagonally opposite corners or opposite sides of the tower at the pre- 
scribed height. : 
9. On levels at approximately two-thirds, four-ninths and two-ninths 
of the overall height of the tower one similar flashing 300 m/ m electric 
code beacon shall be installed in such position within the tower proper 
that the structural members will not impair the visibility of this beacon 
from aircraft at any angle of approach. In the event these beacons cannot 
be installed in a manner to insure unobstructed visibility of the beacons 
from aircraft at any angle of approach,. there shall be installed two such 
beacons at each level. Each beacon shall be mounted on the outside of 


| 
diagonally opposite corners or opposite sides of the tower at the pre- 
scribed height. | 
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10. On levels at approximately four-fifths, three-fifths, two-fifths, 
and one-fifth of the overall height of the tower one similar flashing 300 
m/m electric code beacon shall be installed in such position within the 
tower proper that the structural members will not impair the visibility 
of this beacon from aircraft at any angle of approach. In the event these 
beacons cannot be installed in a manner to insure unobstructed visibility 
of the beacons from aircraft at any angle of approach, there shall be in- 
stalled two such beacons at each level. Each beacon shall be mounted on 
the outside of diagonally opposite corners or opposite sides of the tower 
at the prescribed height. 
11. At the approximate mid point of the overall height of the tower 
there shall be installed at least two 100- or 111-watt lamps (#100 A21/ 
TS or #111 A21/TS, respectively) enclosed in aviation red obstruction 
light globes. Each light shall be mounted so as to insure unobstructed 
visibility of at least one light at each level from aircraft at any angle of 
approach. 
12. On levels at approximately two-thirds and one-third of the overall 
height of the tower, there shall be installed at least two 100- or 111-watt 
lamps (#100 A21/TS or #111 A21/TS, respectively) enclosed in aviation 
red obstruction light globes. Each light shall be mounted so as to insure 
unobstructed visibility of at least one light at each level from aircraft at 
any angle of approach. 
13. On levels at approximately three-fourths and one-fourth of the 
overall height of the tower, at least one 100- or 111-watt lamp (#100 
A21/TS or #111 A21/TS, respectively) enclosed in an aviation red ob- 
struction light globe shall be installed on each outside corner of the 
tower at each level. 
14. On levels at approximately four-fifths, three-fifths and one-fifth 
of the overall height of the tower, at least one 100- or 111-watt lamp 
(#100 A21/TS or #111 A21/TS, respectively) enclosed in an aviation red 
obstruction light globe shall be installed on each outside corner of the 


tower at each level. 


a 
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15. On levels at approximately five-sixths, one-half, and one-sixth 
of the overall height of the tower, at least one 100- or 111-watt lamp 
(#100 A21/TS or #111 A21/TS, respectively) enclosed in an aviation red 
obstruction light globe shall be installed on each outside corner of the 
tower at each level. 


16. On levels at approximately six-sevenths, — three- 


sevenths and one-seventh of the overall height of the tower at least one 
100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) en- 
closed in an aviation red obstruction light globe shall be installed on 
each outside corner of the structure. 

17. On levels at approximately seven-eighths, cent three- 
eighths, and one-eighth of the overall height of the tower, at least one 
100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) en- 
closed in an aviation red obstruction light globe shall be installed on 
each outside corner of the structure. | 

18. On levels at approximately eight-ninths, seven-ninths, ifive-ninths, 
one-third and one-ninth of the overall height of the tower, at least one 
100-or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) en- 
closed in an aviation red obstruction light globe shall be installed on 
each outside corner of the tower at each level. ! 

19. On levels at approximately nine-tenths, seven-tenths, one-half, 
three-tenths, and one-tenth of the overall height of the tower, at least 
one 100- or 111-watt lamp (#100 A21/TS or #111 A21/TS, respectively) 
enclosed in an aviation red obstruction light globe shall be installed on 
each outside corner of the tower at each level. | 

20. All lighting shall be exhibited from sunset to sunrise unless 
otherwise specified. 

21. Ali lights shall burn continuously or shall be controlled - a light 
sensitive device adjusted so that the lights will be turned on at a north 
sky light intensity level of about 35 foot candles and turned off at a north 
sky light intensity level of about 58 foot candles. ! 

22. During construction of an antenna structure, for which obstruction 
lighting is required, at least two 100- or 111-watt lamps (#100 A21/TS 
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or #111 A21/TS, respectively) enclosed in aviation red obstruction light 
globes, shall be installed at the uppermost point of the structure. In 
addition, as the height of the structure exceeds each level at which 
permanent obstruction lights will be required, two similar lights shall 
be installed at each such level. These temporary warning lights shall 
be displayed nightly from sunset to sunrise until the permanent obstruc- 
tion lights have been installed and placed in operation, and shall be 
positioned so as to insure unobstructed visibility of at least one of the 
lights at any angle of approach. In lieu of the above temporary warning 
lights, the permanent obstruction lighting fixtures may be installed and 
operated at each required level as each such level is exceeded in 
height during construction. 
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[Received Feb. 6, 1958] Farmington, Missouri 
| January 27, 1958 


Miss Mary Jane Morris, Secretary 

Federal Communications Commission 

Washington 25, D. C. Replying to Letter No. 8840 
of January 17, 1958 


Dear Miss Morris: 

In a letter from your office under date of January 17, 1958 (No. 
8840) you request that I give detailed information as to the correctness 
of my signature on a certain application for a new broadcast station at 
Cedar Falls, Iowa (BP-10, 787) and also to verify certain other signa- 
tures on various other applications in my name and to answer various 
other charges brought against myself by Mass Communicators, Inc. 

1. I hereby swear and affirm that the signature of Jane A. Roberts, 
as appearing on the Cedar Falls, Iowa application (BP-10, 787) is my 
true signature, made by myself before a Notary Public. I further de- 
clare that to the best of my knowledge and belief all other notarized 
signatures of myself which have ever been submitted to the Federal 
Communications Commission are the true signatures of myself. It 
may be possible that at sometime or other in the past, as a matter of 
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convenience, I have instructed my husband to sign my name on what I 
considered a simple and unimportant communication. If such is the 
case, and I can recallnospecific instance, it was done as a matter of 
convenience and not with the intent to defraud or mislead the Commis- 
sion and I hereby submit that never again will I permit or authorize 
anyone to sign my name on any communication to the Commission. 

2. The reference made by the Mass Communicators, Inc. to a 
judgment by the General Electric Company in the amount of $147 , 499 
against myself is untrue. The true facts are: my husband, Cecil W. 
Roberts, once owned and operated WBLN, a UHF television station at 
Bloomington, Illinois. The operation was not a success and in 1954 he 
sold the station for $1. 00 with the buyers taking over all assets and all 
obligations, including notes for the equipment in the amount of $142, 000 
to General Electric. The | 


[105] ! 
purchaser of WBLN defaulted on the notes and General Electric sued my 
husband and obtained a judgment against him. I was not involved in any 





way and the judgment was against my husband alone. It is evident that 
the General Electric Company realized that the judgment was uncollect- 
able as they voluntarily entered into an agreement to settle the entire 
amount for $75,000. This was done last May 29th and at that time 
$25, 000 was paid to General Electric Company. An additional $25, 000 
was paid to General Electric last November, and the remaining balance 
of $25, 000 is not due until next May, when it will be paid in full according 
to the terms of the settlement. | 

3. The issue is raised as to whether any Broadcast Station or 
Construction Permit owned by any member of the Roberts family was 
actually controlled by any member other than the licensee. The answer 
to this is an emphatic "NO". | 

4. A further issue has been raised as to whether I have the per- 


sonal qualifications to own and operate a broadcast station. Quite frankly, 
I have always presumed that I had satisfactory qualifications.| Iam a 
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natural born American citizen, 49 years of age, married to the same 
husband for 29 years. I have three children, two of whom are graduates 
of the University of Missouri, and the youngest is still in grade school. 
I am a life-time member of the First Presbyterian Church and take an 
active part in church work, PTA work, the Girl Scout Brownie move- 
ment, local civic projects such as helping collect funds for Polio, Red 
Cross, Cancer, etc. I have never been convicted, or even charged 
with any crime; Iam not a Communist, drunkard-.or dope addict. I have 
always strived to be just a plain average mother, wife and good citizen. 

The above lengthy report is respectfully submitted in the hope that 
it will once and for all clear my name of wrong doing before the Federal 
Communications Commission. 

Yours truly, 


/s/ Jane A. Roberts 
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STATE OF MISSOURI _) 
) SS 
COUNTY OF ST. FRANCOIS) 


On this 28th day of January, 1958, before me personally appeared 
JANE A, ROBERTS, by me well known, who affixed her signature to the 
foregoing letter in my presence and acknowledged that she executed said 
Letter as her own free act and deed. 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed 
my official seal at my office in Farmington, Missouri, the day and 
year first above written. 


/s/ Peggie LaPlante 
Notary Public 


My Commission expires March 13, 1960. 
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[Received Feb. 20, 1958] 
In re Application of 


JANE A. ROBERTS 
Cedar Falls, Iowa 


MASS COMMUNICATORS, INC. 
Cedar Falls, Iowa 


For Construction Permits 


FILE NO. BP-11, 753 
FILE NO. | 


| 
' 
' 
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PETITION FOR RECONSIDERATION | 
Mass Communicators, Inc., by its attorneys, hereby respectfully 


requests, pursuant to Section 405 of the Communications Act, that (A) 
the Commission reconsider its actions of January 17, 1958 (1) granting 
the application of Jane A. Roberts, (File No. BP-11753) for a construction 
permit to replace expired permit (File No. BMP-7704) for a standard 
broadcast station to operate on 1250 kc with a power of 500 Ww, daytime 
only, directional antenna, at Cedar Falls, Iowa, and (2) returning Peti- 
tioner's application for the same facilities and (B) designate the said 
application of Jane A. Roberts for hearing, (C) accept Petitioner's appli- 
cation for filing and (D) consolidate Petitioner's application in the said 
hearing. In support thereof Petitioner states: | 

I. BACKGROUND | 

1. Petitioner, Mass Communicators, Inc., filed an application for 
a construction permit for a standard broadcast station on 1250 ke at 
Cedar Falls, Iowa, on December 13, 1957. At the time this application 
was filed, it was not in conflict with any other application. : 

2. On March 20,1957, Jane A. Roberts received a construction 
permit for 1250 ke at Cedar Falls. That construction permit (BP-10, 787), 
however, expired on November 20, 1957. On December 23, 1957, ten 
days after the filing of Petitioner's application, and 33 days after the ex- 
piration of the permit, Jane A. Roberts filed a Form 321, BP-11, 753, 
an "Application For Construction Permit To Replace Expired Permit" 
(which was amended on December 30, 1957). Question 3 of the form and 
the applicant’s response thereto were as follows: , 
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Question: Reason why construction permit was allowed to ex- 
_ pire (Attach additional sheet if necessary). 


Answer: Modification of CP covering change in 
, antenna, transmitter and studio location 
was granted less than six months ago. 


Question: . Reason why construction was not completed within 
period provided by construction permit (add addi- 
tional sheet if necessary). 


Answer: Progression of building has moved along 
rapidly, Station all constructed with ex- 
ception of proofs of performance presently 
being made. 


3. On January 3, 1958, 2/ counsel for Petitioner, by letter, advised 
the Commission of the mutual exclusivity of the two applications and re- 
quested that they be designated for comparative hearing. Attached to the 
letter was an affidavit by Karl Schottler, an acknowledged handwriting 
expert (which is incorporated herein by reference) which stated, among 
other things, that the signature which appeared on the original application 
by Jane A. Roberts for 1250 ke at Cedar Falls, Iowa (BP-10, 787), was not 
her genuine nipnaiuse,2/ In addition, the signatures of "Jane A. Roberts” 
in other applications with the Commission were also not genuine. 


1/ ‘Through a typographical error, the letter was actually dated 
January 3, 1957. 


2/ ‘Instruction F of Form 301 reads as follows: 


F. This application must be executed by applicant, if an in- 
dividual; by a partner of applicant, if a partnership; by an offi- a 
cer of applicant, if a corporation or association; or by attorney 

of applicant only under conditions shown in Section 1.303, Rules ) 
Relating to Practice and Procedure, in which event satisfactory ¢ 
evidence of disability of applicant or his absence from the Con- « 
tinental United States and authority of attorney to act must be 
submitted with application. 





The same statement is set forth as Instruction D on Form 701, and 
Instruction E on Form 321. Moreover, 18 U.S.C.A. 494 provides as 
follows: ° 


"Whoever falsely makes, alters, forges, or counterfeits 
any bond, bid, proposal, contract, guarantee, security, official 


(footnote #2 continued) 


bond, public record, affidavit, or other writing for the pur- 
pose of defrauding the United States; or 

"Whoever utters or publishes as true or possesses with 
intent to utter or publish as true, any such false, forged, 
altered, or counterfeited writing, knowing the same to be false, 
forged, altered, or counterfeited; or 

“Whoever transmits to, or presents at any office or ‘to any 
officer of the United States, any such false, forged, altered, 
or counterfeited writing, knowing the same to be false, forged, 
altered, or counterfeited-- 

"Shall be fined not more than $1, 000 or imprisoned not 
more than ten years, or both. June 24, 1948, c.645, 62 Stat. 
TW™ 


| 
i 
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The letter from Petitioner's counsel specifically directed the Commts- 


sion's attention to a Petition to Enlarge Issues by St. Charles County 
Broadcasting Company, filed on July 22, 1957, in Docket Nos. 12069 and 
| 


10070, where there was a more extensive treatment of the signatures 
and other matters relating to applications filed by Jane A. Roberts. (That 
petition became moot when the application of James R. Roberts, Robert 
D. Rapp and Martha M. Rapp(the son, daughter and son-in-law of Jane A, 
Roberts) doing business as Kirkwood Broadcasting Company, was dis- 
missed with prejudice by the acting Chief Hearing Examiner on August 15, 
1957 and the Commission did not have an opportunity to evaluate the 
allegations made therein. ) | 

4. The letter from Petitioner's counsel also called the Commis- 
sion's attention to the fact that in the original application of J ane Me 
Roberts (BR-10, 787) the reply to Paragraph 10(g) of Section Il, which 
inquires as to whether there are any outstanding unsatisfied judgments 
of any party to the application was answered "No" and in reply to Para- 
graph 10(h) requesting full disclosure with respect to any of such matters, 
Jane A. Roberts stated "Does Not Apply". This application was filed with 
the Commission on September 4, 1956. Exhibit A of said application was 


a joint balance sheet of Cecil W. and Jane A. Roberts as of August 31, 1956. 
| 


' 
i 
! 
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Nowhere in the balance sheet or in the entire application was any refer- 
ence made to a judgment of April 4,1956, for $147, 499.39 against Cecil 
W. Roberts or to a return of United States Marshal, for the Eastern 
District of Missouri, indicating that on July 5, 1956 demand was made 
on the said Cecil W. Roberts for the sum named in said execution and 4 
that the execution of the judgment was "unsatisfied."’ Copies of the ‘ 
said judgment and unsatisfied execution were attached to the letter and 
are incorporated herein by reference. 
5. On January 17,1958 the Commission granted the application of 
Jane A. Roberts for reinstatement of permit and returned Petitioner's 
application. At the same time the Commission addressed the following 
letter to Jane A. Roberts: . 
"This is with reference to your application, File No. * 
BP-11753, filed on December 23,1957, for a construction 
permit to replace your expired permit (BMP-7704) for a 
standard broadcast station to operate on 1250 kilocycles 
with a power of 500 watts, daytime only, directional an- 
tenna, at Cedar Falls, Iowa. The Commission this day 
granted your application. 


[110] ‘ 

"On January 3,1958, Mass Communicators, Inc., filed 
with the Commission a letter, and an affidavit of Karl Schottler, 
a handwriting expert, stating in substance, that the signature 
appearing in your original application for the above described 
facilities (BP-10787) is not your signature, and that the signa- 
tures of ‘Jane A. Roberts’ in other applications with the Com- 
mission are not genuine. The letter and attachments, which e 
were served on your Washington counsel, contain further 
statements which, if true, might reflect on your personal 
qualifications to own and operate a broadcast station. 

"In view of the foregoing, it is requested that within 20 
days of the receipt of this letter, you submit a detailed reply 


t 


4 


cc 
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concerning these matters. 

"Our action in granting your application for replacement 
of expired permit is without prejudice to whatever action the 
Commission is required to take as a result of the inquiry into 
your qualifications to be a broadcast licensee." 
6. By letter dated January 27,1958, Jane A. Roberts replied to 

the Commission. A copy of this letter is attached hereto as Appendix A. 


! 
| 
i 


I. STATUS 
7. The actions of the Commission complained of directly affected 
Petitioner; its application was returned and a competing application 
granted. Petitioner is consequently a "person aggrieved or whose in- 
terests are adversely affected" within the meaning of Section 405 of 
the Communications Act with appropriate standing to request reconsidera- 
tion of the said actions. See also, Ashbacker Radio Corporation Vv. 


Federal Communications Commission, 326 U.S. 327. 


IIL PETITIONER'S APPLICATION SHOULD BE 
ACCORDED COMPARATIVE CONSIDERATION 


8. In returning Petitioner's application, the Commission took the 


position that there is no automatic forfeiture of a construction permit on 
the original termination date; that it has the power to reinstate a permit 
and extend the authorized construction period, even though the application 
for extension was filed after the expiration date. This position completely 
violates the clear meaning of the words "automatically forfeited" contained 
in Section 319(b) of the Communications Act, Section 313 of the Commis- 
sion rules (formerly Section 314(a) revised effective February 3, 19582 3/ ). 


3/ The recent revision has not affected the substance of old rule 314(a). 


The new section 314(c), Rule 1.323 now requires that an "Application for 
Construction Permit to Replace Expired Permit" must be filed within 30 
days of the expiration of the authorization sought to be replaced. If this 
rule were applicable it would preclude the Commission from even re- 
ceiving the Roberts application. The reinstatement apie was filed 
33 days after the expiration of the permit. 
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and in each and every construction permit issued by the Commission. 

9. This case is to be distinguished from one where the Commis- 
sion refused to accord comparative consideration to a new application 
as against an application for additional time within which to complete 
construction (Form 701) which had been timely filed. In such an instance, 
under the Commission's Rules and the pertinent statutory provisions, 
there would have been no forfeiture and, consequently, a newly filed 
application could not secure any competitive rights as against an existing 
authorization. United Detroit Theatres Corporation v. F. C. C., (C.A. 
1949) 178 F.2d 700). However, such a situation is clearly distinguishable 
from the case where at the time Petitioner filed its application -- and for 
a period thereafter -- there was no valid authorization. Such a distinction 
must exist or there is no valid reason for having both a Form 701 and a 
Form 321, and the Commission Rules providing for these forms, (old 
Sections 314(b) and (c)) are meaningless. 

10. In fact, the Commission has not always construed Section 
319(b) of the Act and its Rules in the strained manner exhibited in the in- 
stant case. In James L. Frank (KCSM), 8 R. R.1313 (July 3, 1947}, one 
of the earliest reported decisions in point, the Commission stated: 

"IT APPEARING, That reinstatement of Petitioner's con- 
struction permit and acceptance for filing of application 
for modification thereof [specifying a transmitter site and 
antenna system | would cause no interference to any existing 
station or pending application and would serve the public in- 
terest, convenience and necessity;" (bracketed material 
and emphasis supplied). 
The Commission specifically noted as a ground for reinstating the permit 
in question that there were no conflicting pending applications. 

11. The Commission's present construction stems from a later 
decision, Bremer Broadcasting Corporation, 3 R. R. 1579 (Nov. 4, 1947) 
(Commissioner Durr dissenting). In the Bremer case the construction 
permit expired on March 1,1947, and an application for extension of time 
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within which to complete construction (Form 701) was not filed until 
March 14, 1947, At that time Form 321 was not required under the 
Commission's Rules; it did not come into being until October 16, 1947, 
12 F.R. 7079. At the time the Bremer case arose, therefore, the distinc- 
tion between an application for extension of time filed prior to the ex- 
piration of an existing construction permit and an application for exten- 
sion of time filed after the construction permit expired was not as great 
as it became after the Rule was amended in October of 1947. : 
| 
[112] ! 

12. The Bremer case was, nevertheless, based upon a ‘rather 
contorted construction of Section 319 and specifically Section 319(b) 
which provided that permits shall specify "the earliest and latest dates 
between which the actual operation of such station is expected ‘to begin, 
and shall provide that said permit will be automatically forfeited if the 
station is not ready for operation within the time specified or within such 
further time as the Commission may allow, unless prevented by causes 
not under the control of the grantee." With this language in mind the 
Commission in Bremer stated (3 R. R. at 1582): ! 

Under the plain words of the statute, the automatic for- 
feiture of the permit occurs unless (1) the Commission 
allows further time for completion, or (2) completion 

has been "prevented by causes not under the control of 
the grantee. '"' Clearly, the statute confers on the Com- 
mission the discretionary power to allow additional time 
for construction. Moreover, the statute contains nol re- 
quirement that this power be exercised by the Commission 
only upon application filed prior to the completion date 
specified in the permit. Therefore, we do not think it can 
fairly be said that our action of April 29,1947, was not 
within the power conferred on us by the statute merely 
because the Bremer application was filed after the com- 
pletion date of the permit. ! 
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It is thus apparent that because there was an absence of an actual pro- 
hibition, the Commission assumed that it had powers which expressly 
conflicted with the statutory mandate relative to the automatic forfeiture 
of construction permits. There is no doubt but that the Commission could 
reinstate even a forfeit permit under appropriate circumstances. The 
problem lies in the Commission's attempted exercise of this power, to 
the derogation of the rights accorded under the Ashbacker case to an in- 
tervening conflicting application. 

13. The difficulties inherent in the Commission's interpretation 
of the Act were emphasized by the succeeding paragraph of the Commis- 
Sion's opinion: 

The wording of the pertinent Commission rule, Section 
3.215 differs slightly from the wording of the statute. 
Section 3. 215(a) provides that "A construction permit 
shall be automatically forfeited if the station is not 
ready for operation within the time specified therein or 
within such further time as the Commission may have 
allowed for completion, and a notation of the forfeiture 
of any construction permit under this provision will be 
placed in the records of the Commission as of the ex- 
piration date." It will be noted that where the statute 
uses the words "may allow" the rules uses "May have 
allowed". We do not consider that this variance in word- 


ing connotes a difference in meaning. 


[113] 
It is quite apparent that this distinction which the Commission ignored 
emphasized the real meaning of the statute. When the Commission adopted 


the rule in question Section 3.215, (prior to the Bremer case), in using 


the words "may have allowed", it clearly contemplated a timely filed 
application for extension of time -- an application for extension which 
did not involve an already forfeited permit. 
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14. The reasoning in the Bremer case has never been reexamined. 
The few succeeding reported decisions involving the same problem have 
blindly applied the Bremer principle and ignored the prior decision in the 
Frank case. It is respectfully submitted that the entire question must 
now be reexamined and that it is incumbent upon the Commission to re- 
verse its decision in the Bremer case, accept Petitioner's application for 
filing and designate both application for hearing. To the extent that the 
Commission may, as a matter of policy, desire to reach the result it 
achieved in Bremer, this can be accomplished only through amending 
the existing statute and the appropriate Commission Rules andi not through 
adjudicatory legislation, in conflict with specific statutory language. 

IV. THE ROBERTS' APPLICATION MUST BE : 
DESIGNATED FOR HEARING ! 

15. Notwithstanding the foregoing, it seems reasonably clear that 
the Commission erred in granting the application in question; the Com- 
mission should have designated it for hearing.. Petitioner's letter of 
January 3, 1958, did more than merely request comparative consideration 
for its application. It also levied serious charges at the applicant - ac- 
cusations, which if demonstrated to be true, clearly indicate that the 


applicant does not have the necessary qualifications to be a broadcast 


licensee. : 

16. The most serious of the accusations related to the authenticity 
of the signature of Jane A. Roberts Petitioner, onthe basis of an affidavit 
by a recognized and acknowledged handwriting expert, charged that the 
signature which appeared on the original application by Jane A. Roberts 
was not hers and that the signatures of Jane A. Roberts on other applica- 
tions with the Commission were also not genuine. Moreover, the letter 
referred to a certain petition (previously described) in Dockets 12069 and 
12070. An examination of the said Petition will indicate that not 


[114] : 
only Mrs. Roberts, but the entire Roberts family had been accused of 
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filing applications with the Commission which were not signed by the 
party whose signature was purportedly affixed. In each instance the signa- 
tures in question were notarized. 
17. Section 1.303 of the Commission's Rules provide as follows: 

$ 1.303 Subscription and verification of applications. - 

Each application or amendment thereto chall be personally 

subscribed and verified or affirmed according to law: 

(1) by the party filing such application or amendment, or 

by one of the parties, if there be more than one; (2) by an 

officer of the party filing the application or amendment if 

the party be a corporation; provided, however, that sub- 

scription and verification may be made by the attorney for 

the party (1) in case of physical disability of the party, or 

(2) his absence from the continental United States. If it 

be made by a person other than the party, he must set 

forth in the verification the grounds of his belief as to all 

matters, not stated upon his knowledge and the reason why 

it is not made by the party. Where more than one copy of 

an application is required to be filed with the Commission, 

only the original need be signed and verified; the copies 

may be conformed. 
This rule was adopted pursuant to Section 308(b) of the Communications 
Act which reads in pertinent part as follows: "Such application ..... 
shall be signed by the applicant and/or licensee under oath or affirma- 
tion." This statutory mandate and the Commission rule, pursuant there- 
to, are explicitly stated as Instruction F on each and every Form 301. 2/ 

18. Moreover, the charge that the signature in question is not a 

genuine signature could result in criminal proceedings being directed 
against the parties pursuant to 18 U.S.C.A.494, and under state law, 
against the notary and the parties in question for inducing such an act. 
Clearly, the cavalier treatment of signatures under oath does not demon- 
strate the moral and ethical character qualifications requisite of broad- 
cast licensees. 
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19. The other charges in the letter related to concealment of 
material facts from the Commission: the applicant did not disclose the 
existence of an unsatisfied judgment against one of the "parties" to the 
application. This charge of a failure to disclose represented an accusa- 
tion of intentional concealment of material facts from the Commission, 


since the Commission's application form specifically called for the in- 


formation in question. 


4/ Similar ‘instructions are on virtually every Commission broadcast 
application form. 
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20. The application for a construction permit to replace an ex- 
pired construction permit was itself misleading. In response to the ques- 
tion, "Reasons why construction permit was allowed to expire” the appli- 
cant stated, "Modification of CP covering change in antenna transmitter 
and in studio location was granted less than six months ago’. It is patently 
obvious that this is not an answer to the question. The question "Reason 
why construction was not completed within period provided by construction 
permit" was answered, "Progression of building has moved along rapidly. 
Station all constructed with exception of proofs of performance presently 
being made". Actually no real attempt was made to reply to the questions 
until the amendment of December 30, 1957, -- 17 days after Petitioner" s 
application was filed -- and a reading of this amendment will demon- 
strate that it is in the nature of an afterthought, couched in precise legal- 
istic language. | 

21. The existence of all of the foregoing at the time the Commis- 
sion granted the application in question demonstrates that the Commission 
erred. There is now, however, an additional reason as to why the Com- 
mission should designate the application for hearing. That reason is the 
applicant's own reply of January 27, 1958 to the Commission's letter of 
January 17,1958. First, as to the question of the genuineness of the 
signatures; viewed in its most charitable light, the reply may be con- 
strued as a denial of the charges. If it is a categorical denial, then the 
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Commission has before it two sworn contradictory statements on a funda- 
mental question of fact and the issue must be adjudicated at a hearing. 
But, in fact, the applicant's denial is so conditioned that it cannot be 
characterized as a denial. Note these words: "It may be possible that at 
some time or other in the past, as a matter of convenience, I have in- 
structed my husband to sign my name on what I considered a simple and 
unimportant communication. If such is the case, and I can recall no 
specific instance, it was done as a matter of convenience and not with the 
intent to defraud or mislead the Commission..." Even taken at face 
value, this is not a satisfactory response -- a response which establishes 
that this applicant has the necessary qualifications to be a broadcast 
licensee. Moreover, petitioner has charged, and now reiterates, based 
upon the affidavit of its handwriting expert, that promiscuous interchange 
of Roberts’ signatures was not an isolated incident, but 
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a rather commonplace event in connection with the applications filed by 
the Roberts family and that this interchange of signatures occurred on 
notarized applications (and not "simple and unimportant communications”), 
most of which contained, as part of the printed application form, a spe- 
cific admonition, in the form of Instruction F, as to who was permitted 
to sign a broadcast application. The affidavits submitted by Petitioner 
and the semi-contradicting letter of Jane A. Roberts of January 17, 1958 
cannot be viewed in a vacuum. They must be viewed in the light of (a) the 
Commission's letter of April 2, 1957 to Kirkwood Broadcasting Company 
(Docket No. 12069) inquiring as to the "privity of contract" between mem- 
bers of the Roberts family, (b) the applicant's reply that each of the 
five Roberts is "past 21 years of age" and there is no business relation- 
ship between them and (c) the fact that the Commission's multiple owner- 
ship rules would have prohibited a grant of one or more of the Roberts' 
applications had the family been considered as one entity. 

22. The second question relates to the failure to disclose the 
judgment. Mrs. Roberts' reply states that she was not involved in any way 


< 
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and that the judgment was against her husband alone. In this context it is 
to be noted that the balance sheet submitted in connection with her appli- 
cation, File No. BP-10787, was a joint balance sheet of Cecil W. and Jane 
A. Roberts as of August 31, 1956. It was vital to the accuracy of that 
balance sheet that it show the facts with respect to the existence of the 
judgment and the failure to disclose its existence constituted a material 


misrepresentation to the Commission. 


23. The letter from Mrs. Roberts asserts an agreement with 


General Electric entered into "last May 29"" apparently in substitution for 
the judgment. (Presumably since this letter was written in January, 1958, 
she is referring to May 29, 1957.) The application in question was filed 
with the Commission on September 4, 1956 and the balance sheet (Exhibit 
A of that application) was dated August 31,1956. The judgment in question 
was dated April 4, 1956 and the unsatisfied execution indicated that the de- 
mand had been made on July 5, 1956. Thus, even if the reply of Mrs. 
Roberts were accepted at face value, it would appear that the applicant 
wilfully failed to disclose to the Commission material information in its 
application of September 4, 1956. | 
: 
[117] | 
24. The Commission's attention is again invited to the Complaint 
in General Electric Co. v. Cecil W. Roberts and Jane Roberts, his wife, 
in the United States District Court for the Eastern Division of the Eastern 
District of Missouri, Case No. 11,000, a copy of which was attached to 
the previously described petition to enlarge issues in Dockets 12069 and 
12070 and there marked as Exhibit D.- 5/ The Commission's particular atten- 
tion is invited to Paragraph 18 of the Complaint where, despite the fact 
that the Commission's records show that Cecil W. Roberts had, in fact, 
owned a number of radio stations in his own individual name at various 
times, he testified under oath on June 22, 1956 that "to my knowledge I 
have never owned anything in my name other than the television station". 
Exhibit D -- and the Deposition of Cecil Roberts which was taken by the 


| 
| 
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Plaintiff and to'which reference is made in the Complaint -- cast some 
light as to the possible motives which may have been responsible for the 
discrepancies in the signatures referred to. 

25. The third point in Mrs. Roberts’ reply relates to the question 
as to whether any broadcast station or construction permit owned by any 
member of the Roberts family was actually controlled by any member of 
the family to the then licensee. Mrs. Roberts’ 8 word reply simply denies 
that this is so. She does not offer any explanation as to the facts and 
serious allegations which are set forth in Paragraphs 6-10 of the Petition 
to Enlarge Issues in Docket No. 12069, which became moot when the 
Roberts' application was dismissed with prejudice. 

26. In light of the foregoing, it seems reasonably clear that the 
Commission must reconsider its action of January 17,1958, and desig- 
nate the said application for hearing. The Commission's statement that 
its action in granting the application for replacement of expired permit is 
5/7 ~+=This Complaint, requesting a receivership be appointed for Cecil 
W. and Jane A. Roberts, was filed by General Electric Company on the 
theory that, after having received a judgment against Cecil W. Roberts, 
it was unable to satisfy that judgment because Cecil W. Roberts had con- 
cealed his assets by transferring them to Jane A. Roberts and others. 


Petitioner has been advised that the Complaint was dismissed by the . 
Plaintiff, after it had received certain satisfaction from the defendant. we 


Exhibit D attached to the petition to enlarge issues is complete, ‘ 
with the exception of the exhibits which were attached to it. 
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"without prejudice to whatever action the Commission is required to make 
as a result of the inquiry into your qualifications to be a broadcast li- 
censee."' is scarcely satisfactory under the circumstances of the instant 
case. Under the Communications Act the Commission must find that public 
interest will be served by the grant of the specific application before it and 
not postpone a decision on that issue until some other future application is . 
filed and acted upon. The issue is not whether Jane A. Roberts will possess, ¥» 
in the future, the qualifications ''to be a broadcast licensee", but whether 
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she now has the qualifications to bea permittee. Her application for the 
reinstatement of her status as a permittee should not have been granted 
without first resolving the serious questions as to her qualifications. 

27. The designation of the instant application for hearing is actually 
required by past Commission precedent. Petitioner has been able to find 
only one reported case involving the reinstatement of an expired permit 
when there were pending, at the time, questions relating to the basic 
qualifications of the applicant to be a broadcast licensee, Christian County 
Broadcasting Company, 6 R. R. 849 (Oct. 25, 1950). In that case, the Com- 
mission did not grant the application in question but designated it for 
hearing and stated: | 

The Christian County Broadcasting Company is an Illinois 
corporation, whose vice-president is L. W. Andrews. Mr. 
Andrews is also sole owner of L. W. Andrews, Inc. » per- 
mittee of Station KFMA, Davenport, Iowa. Proceedings have 
been instituted looking to a revocation of that permit. Since 
the qualifications of Mr. Andrews to be a licensee are in- 
volved in that proceeding, we are not ina position at this 
time to grant the instant application. We propose, | there- 
fore, to designate it for hearing. We have already held 
that Moyer Broadcasting Company is not entitled to com- 
parative consideration in such a hearing. Therefore, 

until such time as we take final action on the application 
for replacement of construction permit, we will retain the 
application of Moyer Broadcasting Company in the pending 
file. | 


V. CONCLUSION : 

28. Based on the foregoing, petitioner is resubmitting, herewith, 
its application. In view of the Christian County case, it is submitted that 
the Commission must, at the very least, retain the said application in its 
pending file, and designate the application of Jane A. Roberts for hearing. 
It is further submitted that the policy of the Bremer case is in error and 


| 
| 
| 
| 
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is contrary to the philosophy of the Frank decision; 
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that although in no instance is a newly filed application entitled to a com- 
parative hearing as against a timely filed request for extension of time 
within which toiconstruct, (Form 701), the Commission can reinstate an 
expired permit only where there has been no intervening application for 
the same facilities; and that an application filed subsequent to the expira- 
tion of an expired permit is entitled under the Ashbacker doctrine to com- 
parative consideration with any application for a permit to replace an ex- 
pired permit. 

29. It isito be noted that even if the Commission were to choose 
to follow the decision in the Bremer case and hold that petitioner's appli- 
cation was not entitled to comparative consideration, this would not pre- 
clude the Commission, on its own motion, from affording petitioner a 
comparative hearing. Specifically, if, as appears to be required by the 
Christian County case, the Commission is required to hold a hearing on 
the Roberts application, it would appear to be in the public interest, partic- 
ularly in view of the nature of the allegations against Mrs. Roberts and 
the fact that at the very least a prima facie case of disqualification has 
been established, for the Commission to afford petitioner an opportunity 
to demonstrate that its proposal would better serve the interests of the 
public than the Roberts proposal. This comparison immediately benefits 
the public, independently of the charges made, in that it assures that the 
license in question will be awarded to the better qualified applicant. The 
refusal to accord a comparative hearing at this time will simply result 
in even greater delays to the listening public. 

30. Petitioner requests that the following issues be included: 

a. To determine whether Jane A. Roberts possesses the 
necessary character qualifications in order to entitle her to be- 
come a broadcast permittee. 

b. To determine whether Jane A. Roberts has filed with the 
Commission at any time, or has been responsible for the filing 
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with the Commission at any time of any application or appli- 
cations purporting to contain her signature, which was or were 
not in fact, signed by her. | 
c. To determine whether any person or persons ditlen 
than Jane A. Roberts has or have filed any applications with the 


Commission with signatures which purported to be signatures 
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of Jane A. Roberts when in fact the signature was not that of 
Jane A. Roberts and if so, who signed the signature. 

d. To determine whether Jane A. Roberts, at any time, 
in connection with her acquisition of any radio station, broad- 
casting license or construction permit, relinquished the responsi- 
bility placed upon the permittee or licensee under the Communi- 
cations Act to another person or persons and if so, to whom. 

e. To determine whether Jane A. Roberts has ever assumed 
the obligation of and acted as a licensee or permittee ofa radio 
station without prior Commission approval. | 

f. To determine whether any person other than Jane A, 
Roberts is a party in interest, directly or indirectly, in the in- 
stant application. 

g. To determine all of the facts incident to the judiment 
rendered in favor of General Electric Company and against Cecil 
W. Roberts, General Electric Company v. Cecil W. Roberts, No. 
10502, in the United States District Court for the Eastern Division 
of the Eastern Judicial Division of the District of Missouri, April 
4,1956, and the subsequent unsatisfied execution of July 5, 1956, 
and any agreements between the parties involved pertaining to 
such judgment and execution. 

h. To determine whether Jane A. Roberts has failed to dis- 


close or intentionally concealed any material informatidn from 
| 


| 


this Commission. 
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i. To determine, whether in light of the evidence adduced 
under the above issues, a grant of the above entitled application 
of Jane A. Roberts would serve the public interest, convenience 
and necessity. 

j. To determine, on a comparative basis, which of the 
operations proposed in the above-entitled applications would best 
serve the public interest, convenience and necessity in the light 
of the record made with respect to the significant differences be- 
tween the applications as to - 
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(1) the background and experience of each of the 
above-named applicants having a bearing on its ability 
to own and operate the proposed television station; 

(2) the proposals of each of the above-named 
applicants with respect to the management and opera- 
tion of the proposed station; 

(3) the programming service proposed in each of 
the above-entitled applications. 

WHEREFORE, it is respectfully requested that the said petition be 
granted and that the Commission afford petitioner the relief herein re- 
quested, and such other relief as it may deem pertinent. 

Respectfully submitted, 
MASS COMMUNICATORS, INC. 


By /s/ Marcus Cohn 


/s/ Stanley B. Cohen 
x sd * HE 


Its Attorneys 
February 17, 1958 
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Farmington, Missouri 

January 27, 1958 | 

Miss Mary Jane Morris, Secretary : 

Federal Communications Commission 

Washington 25, D. C. Replying to Letter No. 8840 of 
January 17, 1958 


Dear Miss Morris: | 

In a letter from your office under date of January 17, 1958 (No. 
8840) you request that I give detailed information as to the correctness 
of my signature on a certain application for a new broadcast station at 
Cedar Falls, Iowa (BP-10, 787) and also to verify certain other signatures 
on various other applications in my name and to answer various other 
charges brought against myself by Mass Communicators, Inc.) 

1. I hereby swear and affirm that the signature of Jane A Roberts 
as appearing on the Cedar Falls, Iowa application (BP-10, 787) is my true 
signature, made by myself before a Notary Public. I further declare 
that to the best of my knowledge and belief all other notarized signatures 
of myself which have ever been submitted to the Federal Communications 
Commission are the true signatures of myself. It may be possible that at 
sometime or other in the past, as a matter of convenience, I have in- 
structed my husband to sign my name on what I considered a simple and 
unimportant communication. If such is the case, and I can recall no 
specific instance, it was done as a matter of convenience and not with 
the intent to defraud or mislead the Commission and I hereby submit that 
never again will I permit or authorize anyone to sign my name on any 
communication to the Commission. | 

2. The reference made by the Mass Communicators, Inc. to a judg- 
ment by the General Electric Company in the amount of $147, 499 against 
myself is untrue. The true facts are: my husband, Cecil W. Roberts, 
once owned and operated WBLN, a UHF television station at Bloomington, 
Dlinois. The operation was not a success and in 1954 he sold the station 
for $1.00 with the buyers taking over all assets and all obligations, in- 
cluding notes for the equipment in the amount of $142, 000 to General 
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Electric. The purchaser of WBLN defaulted on the notes and General 
Electric sued my husband and obtained a judgment against him. I was 


not involved in any way and the 
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judgment was against my husband alone. It is evident that the General 
Electric Company realized that the judgment was uncollectable as they 
voluntarily entered into an agreement to settle the entire amount for 
$75, 000. This was done last May 29th and at that time $25, 000 was paid 
to General Electric Company. An additional $25, 000 was paid to General 
Electric last November, and the remaining balance of $25, 000 is not due 
until next May, when it will be paid in full according to the terms of the 
settlement. 

3. The issue is raised as to whether any broadcast station or 
construction permit owned by any member of the Roberts family was 
mutually controlled by any member other than the licensee. The answer 
to this is an emphatic "NO". 

4. A further issue has been raised as to whether I have the per- 
sonal qualifications to own and operate a broadcast station. Quite frankly, 
I have always presumed that I had satisfactory qualifications. Iam a 
natural born American citizen, 49 years of age, married to the same 
husband for 29 years, I have three children, two of whom are graduates 
of the University of Missouri, and the youngest is still in grade school. 
Iam a life-time member of the First Presbyterian Church and take an 
active part in church work, PTA work, the Girl Scout Brownie movement, 
local civic projects such as helping collect funds for Polio, Red Cross, 
Cancer, etc. Ihave never been convicted, or even charged with any 
crime; Iam not a Communist, drunkard or dope addict. I have always 
strived to be just a plain average mother, wife and good citizen. 

The above lengthy report is respectfully submitted in the hope that 
it will once and for all clear my name of wrong doing before the Federal 
Communications Commission. 


(Note: Notarial affidavit 
omitted) 


Yours truly, 
/s/ Jane A. Roberts 
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FEDERAL COMMUNICATIONS COMMISSION 
Washington 25, D. C. 


July 16, 1958 60799 


Mrs. Jane A. Roberts 
909 Michigan Avenue 
Farmington, Missouri 


Dear Madam: | 
This is with reference to your application, File No. BL-7011, 
for license for standard broadcast Station KCFI, operating on 1250 
kilocycles with a power of 500 watts, daytime only, directional an- 
tenna, at Cedar Falls, Iowa. i 
On January 17,1958, the Commission requested a statement from 





you concerning certain allegations raised in a letter and affidavit, sub- 
mitted on January 3, 1958, by Mass Communicators, Inc., which state, 
in substance, that the signature appearing in your original application 
for the above-described facilities (BP-10787) is not your signature, and 
that the signatures of "Jane A. Roberts" in other documents and appli- 
cations with the Commission are not genuine. The Commission also 
directed your attention to the fact that the letter and attachments, which 
were served on your Washington counsel, contain other statements 
which, if true, might reflect on your personal qualifications to own and 
operate a broadcast station. | 

Your reply to the Commission's letter of January 17, 1958, was 
by sworn statement dated January 28, 1958, which, in general terms, 
denied or explained the matters raised in the letter and affidavit sub- 
mitted by Mass Communicators, Inc. Upon consideration of your reply 
the Commission is unable to conclude that these matters haye been re- 
solved. 
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In view of the foregoing, the Commission is unable, at this time, 
to find that the public interest would be served by a grant of your appli- 
cation for license for Station KCFI, Cedar Falls, Iowa. Accordingly, 
said application must be designated for hearing. 

Any reply to this letter shall be filed with the Commission in 
triplicate, under oath, within twenty (20) days from the date thereof. 
APPROVED IN COMMISSION MEETING 


July 16, 1958 
| By Direction of the Commission 
/s/ Mary Jane Morris 
cc: Harry A. Daly, Esq. Secretary 
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MEMORANDUM OPINION AND ORDER 


By the Commission: (Commissioners Bartley and Lee absent; Commis- 
sioner Ford concurring and issuing a statement) 


1. The Commission has before it a Petition for Reconsideration, 
filed on February 19,1958, by Mass Communicators, Inc., which requests 
the Commission to reconsider (a) its action of January 17,1958, granting 
the application of Jane A. Roberts, File No. BP-11753, for construction 
permit to replace expired construction permit (File No. BMP-7704) fora 
new standard broadcast station to operate on 1250 kilocycles with a power 
of 500 watts, daytime only, directional antenna, at Cedar Falls, Iowa, 
and (b) its action of the same day, returning petitioner's application for 
the identical facilities. Also before the Commission are these pleadings: 
(1) Motion to Dismiss Petition for Reconsideration, and Opposition to 
Petition for Reconsideration, both filed on March 4, 1958, by Jane A. 
Roberts; (2) Opposition to Motion to Dismiss Petition for Reconsideration, 
filed on March 10,1958, by Mass Communicators, Inc. ; and (3) Reply to 
said Opposition, filed on March 14,1958, by Jane A. Roberts. 

2. The following summary will assist in an understanding of the 
problems involved: On March 20,1957, the Commission granted the appli- 
cation of Jane A. Roberts for a construction permit for the above-de- 
scribed facilities of Station KCFI, at Cedar Falls, Iowa. The permit was 
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modified on July 5, 1957, to change transmitter type, studio and trans- 
mitter location. The date specified for completion of construction in both 
the original and modified permit was November 20, 1957. While the modi- 
fied permit did not expressly state that November 20 was to be the date 
for completion of construction for the changed facilities, it specified said 
date by reference to the original permit. On December 12, 1957, authority 
was granted Station KCFI to conduct equipment tests, but this authority 





was cancelled on December 19,1957, when the Commission advised the 
permittee that her construction permit had expired on November 20. The 
application of Jane A. Roberts for construction permit to replace expired 
permit was filed on December 23, 1957. Prior thereto, on December 13, 
1957, Mass Communicators, Inc., of Richmond Heights, Missouri, ten- 
dered an application for a construction permit requesting the same facili- 
ties at Cedar Falls, Iowa, as were previously authorized to J ane A. Roberts. 
Subsequently, on January 3, 1958, Mass Communicators filed a letter 
stating that its application and the application of Jane A. Roberts for re- 
placement of expired | 


| 
i 
| 
' 
i 
1 
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permit are mutually exclusive, and that therefore a hearing is required 
on the two applications. Mass Communicators also filed an affidavit from 
a handwriting analyst in which, in substance, is challenged the genuineness 
of the signature of Jane A. Roberts appearing in the original application 
for Cedar Falls as well as in other applications with the Commission. 
Additionally, Mass Communicators raised questions concerning other 
matters in the Cedar Falls application. In separate actions of January 17, 
1958, the Commission: (1) returned the tendered application of Mass 
Communicators, Inc., holding that it was not entitled to comparative con- 
sideration with the application of Jane A. Roberts for replacement of ex- 
pired permit; (2) granted the Roberts application; and (3) by letter re- 
quested a statement from Mrs. Roberts concerning the allegations raised 
by Mass Communicators, Inc. It is to these January 17, 1958, actions of 
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the Commission that the Petition for Reconsideration is directed; in 
addition, Mass Communicators requests the Commission to accept its 
application for filing, designate the Roberts application for hearing, and 
consolidate its application in said hearing. 

3. Before considering the merits of the instant petition, we will 
consider the jurisdictional question raised in the Motion to Dismiss said 
petition, filed by Jane A. Roberts. Roberts asserts that the Commission 
is without jurisdiction to consider the petition, and must dismiss it as 
untimely filed, since Section 405 of the Communications Act of 1934, as 
amended, pursuant to which the petition was filed, requires that all re- 
quests for rehearing must be filed within 30 days from the date of the 
Commission action complained of, and the petition in question was not 
filed until 33 days after said action. 

4. Section 405 of the Communications Act provides that a petition 
for rehearing must be filed within thirty days from the date upon which 
public notice is given of the action complained of. Public notice of the 
Commission's action in the instant case was given on January 17, 1958, 
and therefore, since the day when an act is done is not included in the 
computation of time, the thirty day period would run from January 18, 
1958, to and including Sunday, February 16,1958. However, Section 1.18 
of the Commission's Rules provides, in pertinent part, as follows: 

"In computing any period of time, the last day of the 
period is to be included in the computation, unless it 
is a Saturday, Sunday or a legal holiday, or a day on 


which the Commission's Office is closed prior to 5:00 
p.m.', in which event the period runs until the end of 


the next full day when the Commission's office is open." 
(underlining supplied). 


Because of adverse weather conditions the Commission's offices closed 
officially at 3:00 p. m.on Monday, February 17,1958, and were not offi- 
cially open on Tuesday, February 18,1958. Therefore, in the computation 
of time in the instant case, since the 30th day was a Sunday, the 31st day, 
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a day on which the Commission's offices closed prior to 5:00 p. m., and 
the 32nd day, an official holiday, the time for filing the Petition for Re- 


consideration 


i 
! 
1 
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ran to February 19,1958, the first succeeding full day of business. 


5. Considerations of liberality and leniency combined with well 
settled rules of statutory construction dictate the exclusion of the final 
Sunday or other non-official day. Moreover, long-established business 
practice, apart from statute, permits an act to be done on the following 
day, where the last day upon which it should have been done falls ona 
Sunday or legal holiday. Rule 6(a) of the Federal Rules of Civil Pro- 
cedure expressly excludes the final Sunday or legal holiday. Likewise, 
these principles of liberality and leniency are expressly incorporated 
in Section 1.18 of our Rules. This Rule does not undertake to enlarge 
the time for taking an appeal but merely declares a rule of statutory 
construction having widespread judicial sanction, federal as well as state. 
The holding and rationale of the U.S. Supreme Court in Union National 
Bank of Wichita, Kansas v. Lamb, 337 U.S. 38 (1949), seems decisive 
on the point. See also Sherwood Bros. v. District of Columbia, 113 
F2d 162 (1940); Wilson v. Southern Ry. Co., 147 F2d 165 (CA Sth, 1945). 

6. We turn now to the Petition for Reconsideration. Mass Communi- 
cators, Inc., alleges, in substance that the Commission erred in holding 
that there is no automatic forfeiture of a construction permit on the orig- 
inal termination date, and that it can reinstate a permit and extend the 
authorized construction period even though the application for extension 
was filed after the expiration date. Mass Communicators asserts that 
this position violates the clear meaning of the words "automatically for- 
feited" contained in Section 319(b) of the Communications Act, and Section 
1. 313 of the Commission's Rules. While it concedes that, under appro- 
priate circumstances, the Commission could reinstate a forfeited permit, 
it alleges that the Commission cannot exercise this power in derogation of 
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rights accorded to an intervening conflicting applicant under the doc- 
trine of Ashbacker Radio Company v. FCC, 326 U.S.327. In support of 
its position Mass Communicators also cites James L. Frank, 3 Pike & 
Fischer RR 1313 (1947), where the Commission allegedly took a different 
view. The Order in the Frank case, in pertinent part, stated: 

"IT APPEARING, That reinstatement of Petitioner's 

construction permit and acceptance for filing of appli- 

cation for modification thereof [specifying a transmitter 

site and antenna system] would cause no interference to 

any existing station or pending application and would serve 

the public interest, convenience and necessity;" (brackets 

and emphasis supplied. ) 
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7. The basic question raised by the instant Petition for Recon- 
sideration is whether the application tendered for filing by Mass 
Communicators between the time of the expiration date specified in the 
modified permit of Jane A. Roberts and the time she filed her application 
for replacement of expired permit is entitled to comparative considera- 
tion with said Roberts application. In view of our resolution of this 
question hereinafter, the questions raised by Mass Communicators as to 
the basic qualifications of Mrs. Roberts to be a broadcast licensee need 
not be resolved herein. They are considered in connection with the 
Commission's action on Mrs. Roberts' pending application for license 
(File No. BL-7011). 

8. Section 319(a) of the Communications Act of 1934, as amended, 
provides for the issuance of construction permits, and Section 319(b) 
thereof provides: 

“Such permit for construction shall show specifically the 
earliest and latest dates between which the actual operation 
of such station is expected to begin, and shall provide that 
said permit will be automatically forfeited if the station is 











' 
| 
| 
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not ready for operation within the time specified or within 
such further time as the Commission may allow, unless 
prevented by causes not under the control of the grantee. a 
(underlining supplied) 1/ ! 
The Commission believes that the clear meaning of this Section of the 
Act is that a construction permit is automatically forfeited if the station 
is not ready for operation (1) within the time specified in the original 
permit or (2) within such further time as the Commission may allow, 
unless apart from the circumstances under (1) and (2) construction is not 
completed within the time specified because of ''causes not under the 
control of the grantee."' Thus, the Act provides that where the Com- 
mission can make the quoted finding, no automatic forfeiture takes place 
even though the time specified in the permit for completion of construc- 
tion has expired. | 
9. In the present case, it appears that Mrs. Roberts failed to 
file a timely extension application primarily because she believed, al- 
though erroneously, that she had eight months from the date the modified 
permit was granted to complete construction. While this, of course, was 
not a cause beyond Mrs. Roberts' control, this does not settle the matter, 
1/7 Section 1.313 of the Commission's Rules, which implements 
Section 319(b) of the Act provides: 


"A construction permit shall be automatically forfeited if the 
station is not ready for operation within the time specified 
therein or within such further time as the Commission may 
have allowed for completion, and a notation of the forfeiture 
of any construction permit under this provision will'be 
placed in the records of the Commission as of the expiration 
date." 


[152] : 
since the issue is whether she had been prevented from completing con- 
struction by November 20, 1957, by causes beyond her control, and not 
what the circumstances of her failure to seek an extension may have been. 
It appears from the pleadings that Mrs. Roberts had substantially, but 
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not entirely, completed construction under the permit, as modified, as 
of the time it expired. This indicates a degree of due diligence on her 
part which would be relevant to consideration of a grant of a timely 
filed extension application or a subsequently filed application for rein- 
statement of an expired permit. It does not, however,constitute a 
showing as required by the statute that she was prevented from com- 
pletion of construction by causes not under her control; nor are we in 
possession of any other facts upon which such a determination could be 
based. We are, therefore, forced to reaffirm our determination of 
December 19,1957, that the Roberts construction permit had expired 
on November 20, 1957. 

10. The foregoing conclusion, however, does not, in our opinion 
resolve the Ashbacker question in favor of the petitioner. Assuming 
that between November 20, 1957, and January 17, 1958 (when the Roberts' 
application for replacement of expired permit was granted) Roberts had 
no valid permit, it does not necessarily follow that the Commission was 
required under Ashbacker to give the Mass Communicators application 
for a new construction permit comparative consideration with the Roberts 
replacement application.2 As the Supreme Court's decision in Ash- 
backer makes clear, the holding there is primarily an equitable one, 
based upon the unfairness of granting one application for new or modi- 
fied facilities prior to decision in a comparative hearing with another 
mutually exclusive application. Such a procedure, the Court indicated, 
afforded the competing applicant only the form and not the substance of 
its rights to a hearing under Section 309 of the Act. The Ashbacker 
doctrine, however, is not without its temporal limitations. See KFAB wai 
Broadcasting Co. v. FCC, 85 U.S. App. D.C. 160, 177 F.2d 40; United 
Detroit Theatres Corp. v. FCC, 88 U.S. App. D.C. 239, 178 F. 2d 700; 
Community Telecasting Co. v. FCC, U.S. App.D.C., Case Nos. 13872 
and 14241, decided May 9, 1958. All of these cases stand for the propo- , 
sition that once a construction permit is granted, the frequency or ’ 





channel does not become available for other applications merely because 


| 
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new circumstances or additional applications by the grantee supervene. 
11. The United Detroit case, supra, would be absolutely con- 
trolling here against petitioner if the Roberts application were for a 
modification of permit to extend the time in which to complete : 


2/ While the Roberts application was not filed until December 23, 1957, 


33 days after the expiration of the original permit, we cannot say it 
came too late, in view of the fact it was filed only four days after the 
Commission notified Roberts of its view that the permit had expired and 
the further fact that the Commission in previously authorizing equip- 
ment tests on December 12, 1957, had clearly led Roberts to believe its 
permit remained in effect. | 
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construction rather than an application for replacement of an expired 
permit in order to permit completion of station construction. We believe 
the distinction between the two situations is irrelevant to the Ashbacker 
principle 3/ and that in either situation a newcomer is not entitled to 
comparative consideration with a party who, with due diligence, has 
substantially completed construction of facilities for which it holds a 
permit. As we see it, the only noteworthy difference between the two 
cases is that in the present one there was a brief interval between the 
expired construction permit and the grant of a replaced permit, where- 
as in the situation presented in United Detroit case, no such gap existed. 
In the circumstances presented here, however, the Ashbacker principle 
is, in our opinion, equally inapplicable. Petitioners reliance upon the 
Frank case, paragraph 6, supra, is not in point. In that case the Com- 
mission merely stated that upon consideration of the application for 
reinstatement of construction permit, a recheck of interference condi- 
tions to existing stations and pending applications disclosed that no 
change had occurred since the original grant. The Commission did not 
state, nor did it need to state at that time, what its action would have 
been had interference to any pending application been disclosed. 

12. In view of the foregoing, IT IS ORDERED, that the Motion 
to Dismiss Petition for Reconsideration, filed on March 4, 1958, by 
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Jane A. Roberts, and the Petition for Reconsideration, filed on 
February 19, 1958, by Mass Communicators, Inc., ARE DENIED. 
FEDERAL COMMUNICATIONS COMMISSION* 


Mary Jane Morris 
Secretary 


Adopted: July 16, 1958 
Released: July 21, 1958 


3/ The Commission stated in Christian County Broadcasting Company, 
6 Pike & Fischer RR 849, that the fact that application is filed on FCC 
Form 321 "Application for Construction Permit to Replace Expired Per- 
mit," or on FCC Form 701 “Application for Additional Time to Construct 
Radio Station," is immaterial since both seek additional time to con- 
struct. 


*See attached Statement of Commissioner Ford. 
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STATEMENT OF COMMISSIONER FREDERICK W. FORD 

I concur in the result reached by the Commission. It is my view, 
however, that the automatic forfeiture provided by Section 319(b) of the 
Communications Act of 1934, as amended, is a defeasible forfeiture. 
This section requires the construction permit to provide in effect that 
forfeiture takes place if (1) the station is not ready for operation with- 
in the time specified, or (2) within such further time as the Commis- 
sion may allow, unless prevented by causes not under the control of the 
grantee. Thus, the forfeiture is automatic but defeasance takes place 
if failure to have the station operating within the specified time is for 
causes not under control of the grantee. Forfeiture is also automatic 
if an application for extension of time is filed within the time specified 
for construction but not acted upon by the Commission until after such 
time expires, 1/ otherwise the forfeiture would not occur until the 
Commission denied the request for an extension of time. It follows that 
the grant 


1/ Section 9(b) of the Administrative Procedure Act does not apply 


because it would operate to defeat the automatic forfeiture specifically 
(footnote continued on next page) 
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(footnote continued) | 
provided for in Section 319(b) of the Communications Act of 1934, as 
amended. See Section 12 of the Administrative Procedure Act which 
indicates that this Act does not repeal additional requirements im- 


posed by existing law. | 


| 

[155] 3 
of an extension of time after the automatic forfeiture is a defeasance 
of the forfeiture. The statute does not specify at what point the request 
must be made and an extension of time granted by the Commission. If 
the public interest will be served by a grant of an extension of time to 
complete construction, the Commission can make that determination 
after the forfeiture regardless of when the request is filed. 2/ : I believe 
the facts in this case justify the finding that the public interest will be 
served by the grant of such an extension of time to this permittee. I 
do not reach the Ashbacker question because the extension of time and 
ensuing defeasance of the forfeiture operates to wipe it out and obliterate 


any lapse in the continuous effectiveness of the construction permit. 





2/7 I find nothing in the legislative history of Section 319(b) of the 


Communications Act of 1934, as amended, which would Sequne a 
different construction. 


[155-A] | 
Broadcast License Div. 


FEDERAL COMMUNICATIONS COMMISSION ! 
Washington 25, D. C. 53759 


Jan. 17, 1958 In reply refer to: | 
8840 | 


Mass Communicators, Inc. ! 
1240 Lay Road | 
Richmond Heights, Missouri 


Gentlemen: | 
This is with reference to your application for a construction per- 
mit for a new standard broadcast station to operate on 1250 kilocycles 
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with a power of 500 watts, daytime only, directional antenna, at Cedar 
Falls, Iowa, tendered for filing on December 13,1957. 

On March 20,1957, the Commission granted the application of 
Jane A. Roberts for a construction permit for the above facilities, and 
said permit was modified on July 5,1957. While the construction permit, 
as modified, issued to “Jane A. Roberts expired on November 20, 1957, 
an application to replace the expired permit was filed by her on 
December 23, 1957. 

The Commission has consistently held that there is no automatic 
forfeiture of a construction permit on the original termination date if 
the Commission has received an application for additional time to con- 
struct, even though the application for extension was not filed until after 
the expiration date, and is, therefore, designated as an application for 
a construction permit to replace an expired permit. Inasmuch as the 
Commission may, in its discretion, grant a construction permit to re- 
place the expired permit, upon a finding that the permittee has been 
diligent in proceeding with construction, or has been prevented from 
constructing by causes not under its control, the facility for which you 
have applied must be considered as occupied until and unless the Com- 
mission causes the facility to be vacated pursuant to appropriate pro- 
ceeding. Therefore, the application which you have tendered is not 
entitled to comparative consideration with the application of Jane A. 
Roberts under the Communications Act of 1934, as amended, or the 
Commission's Rules. The Commission has found that Jane A. Roberts 
has been diligent in proceeding with construction under her permit, as 
modified, and has this day granted her application ¢; 
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for construction permit to replace expired permit. 





In light of the foregoing, your application is herewith returned. 


BY DIRECTION OF THE COMMISSION ’ 
wee Ceneae /s/ Mary Jane Morris 
Secretary 


Approved In Commission Meeting Jan. 17,1958 Item #4, Aural Agenda 
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July 24, 1958 


Mass Communicators, Inc. 
1240 Lay Road 
Richmond Heights, Missouri 


Gentlemen: 

This is with reference to your application for a construction 
permit for a new Standard broadcast station to operate on 1250 kilo- 
cycles, with power of 500 watts, daytime, directional antenna, at 
Cedar Falls, Iowa, tendered for filing on February 19, 1958. | 

The Commission on July 16, 1958 adopted a Memorandum Opinion 
and Order, which denied your Petition for Reconsideration filed on 
February 19, 1958 requesting reconsideration of Commission action of 
January 17,1958, granting the application of Jane A. Roberts, File Num- 
ber BP-11, 753, for construction permit to replace expired construction 
permit (BMP-7704) for a new standard broadcast station to operate on 
1250 kilocycles, with power of 500 watts, daytime only, directional 
antenna, at Cedar Falls, Iowa and returning your application for identi- 
cal facilities. ( 


In view of the Order of July 16,1958, your application requesting 


a construction permit for a new standard broadcast station in Cedar 
Falls, Iowa, is being returned herewith. | 
Very truly yours, 


/s/ Gordon J. Kent 
Acting Secretary 


[158 ] 
[Received Dec. 11, 1957] 


WESTERN UNION TELEGRAM 


VZQ WU KO26 PD CEDAR FALLS IOWA DEC 11 1110AMC_ 
FEDERAL COMMUNICATION COMMISSION 

REQUEST AUTHORITY TO BEGIN EQUIPMENT TESTS DEC. 16TH 
1957 ALSO REQUEST AUTHORIZATION FOR DAYTIME NON 


| 
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DIRECTIONAL PROOF OF PERFORMANCE DUPLICATE WAS SENT TO 
DIST ENGINEER 
JANE A ROBERTS PERMITTEE RADIO STATION KCFI 
CEDAR FALLS IOWA 
1238P. 
16 1957. 


[159] 
DECEMBER 12, 1957 


JANE A, ROBERTS 
RADIO STATION KC FI 
909 MICHIGAN 
FARMINGTON, MISSOURI 


RETEL 11. NO OBJECTION CONDUCT EQUIPMENT TESTS DURING 
EXPERIMENTAL PERIOD ACCORDANCE SECTION 3.95 RULES AND 
PERMIT BP-10, 787, AS MODIFIED. NECESSARY NOTIFY ENGINEER 
IN CHARGE YOUR DISTRICT AFTER TESTS COMPLETE AND STATION 
READY FOR INSPECTION. AUTHORITY GRANTED THROUGH DECEM- 
BER 23 OPERATE NONDIRECTIONAL ANTENNA DAYTIME HOURS 

AT 250 WATTS POWER AS NECESSARY PURPOSE FACILITATE FIELD 
INTENSITY MEASUREMENTS. CARRIER UNMODULATED EXCEPT 
FOR VOICE IDENTIFICATION CALL LETTERS EACH HALF HOUR, 


MARY JANE MORRIS, SECRETARY 
FEDERAL COMMUNICATIONS 
COMMISSION 


DAY LETTER COLLECT 
1:30 p.m. 


cc: Miss Iehl 
E/C - Kansas. City, Mo. 
JAR:as/bf:B 


[160] 
DECEMBER 27, 1957 


JANE A. ROBERTS 
RADIO STATION KCFI 
909 MICHIGAN AVENUE 
FARMINGTON, MISSOURI 


REFON 27. PENDING ACTION APPLICATION (BP-11753) TO REIN- 


STATE PERMIT, AUTHORITY GRANTED TO JANUARY 10 OPERATE 
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NONDIRECTIONAL ANTENNA DAYTIME HOURS AT 250 WATTS POWER, 
1250 KC, AS NECESSARY TO FACILITATE FIELD INTENSITY 
MEASUREMENTS. CARRIER UNMODULATED EXCEPT VOICE IDENTI- 
FICATION EACH HALF HOUR: 


MARY JANE MORRIS, SECRETARY 
FEDERAL COMMUNICATIONS COMMISSION 


DAYLETTER COLLECT 
2:22 p.m. 


cc: Miss Iehl 
E/C - Kansas City, Mo. 


HLK:smh/bf:B 


JANUARY 29, 1958 


JANE A. ROBERTS 
RADIO STATION KCFI 
909 MICHIGAN AVENUE 
FARMINGTON, MISSOURI 


RELET ATTY 22. FORMS 302 AND PROOF REPORT RECEIVED. 
AUTHORITY GRANTED KCFI CONDUCT PROGRAM TESTS NEW 
STATION ACCORDANCE PERMIT BP-11753 AND SECTION 3.96 RULES. 
THIS AUTHORITY IS WITHOUT PREJUDICE TO WHATEVER ACTION 
THAT MAY BE TAKEN ON YOUR PENDING LICENSE APPLICATION 
AS A RESULT OF INQUIRY INTO YOUR PERSONAL QUALIFICATIONS 
TO BE A BROADCAST LICENSEE, COMMON POINT CURRENT 3.0 
AMPERES, LETTER FOLLOWS. 


MARY JANE MORRIS, SECRETARY 
FEDERAL COMMUNICATIONS COMMISSION 


DAYLETTER COLLECT 
3:40 p.m. 


cc: Harry J. Daly 
Ralph J. Bitzer 


Miss Iehl 
E/C - Kansas City, Mo. 
NSS:smh/bf:B 
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[162] Broadcast License Div. 
January 30, 1958 
8844 


Mrs. Jane A. Roberts, 
Radio Station KC FI 
909 Michigan Avenue 
Farmington, Missouri 


Dear Madam: 

Reference is made to your application for license for Station KCFI 
and the Proof-of-Performance report to cover construction permit BP- 
11, 753 which authorized a new broadcast station at Cedar Falls, Iowa. 

An engineering examination of the material submitted indicates 
that the directional antenna system is adjusted in accordance with the 
requirements of the construction permit. Accordingly, the Commission's 
telegram of January 29,1958, authorized Station KCFI to conduct program 
tests in accordance with Section 3.96 of the Rules and the permit re- 
ferred to above. 

The enclosed specifications for the KCFI directional antenna 
system have been prepared from the data submitted in the Proof-of- 
Performance report. Program tests should be conducted with the direc-- 
fionalantenna system adjusted and maintained in accordance with these 
specifications and the field strength at each of the KCFI monitoring loca- 
tions should be measured at least once weekly during the next thirty 
days. This information must be submitted in tabulated form to the 
Commission. Any discrepancies between the operation of the KCFI an- 
tenna system and the values shown on the enclosed specifications should 
be included with your report showing the monitoring location measure- 
ment data. 

Further action on your license application will be deferred pend- 
ing receipt of the information requested above. 

Very truly yours, 


Mary Jane Morris 
Enclosures Secretary 


cc: Harry Daly 

Ralph J. Bitzer 

Miss Iehl E/C - Kansas City, Mo. 
HSS:as/bf:B 
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[163] 


FEDERAL COMMUNICATIONS COMMISSION | 
Washington 25, D. C. ; 
PUBLIC NOTICE - G 
55421 
February 19, 1958 


RULES ON COMPUTING TIME FOR FILING, ETC. : 
Because of the closing of Commission offices on Monday and 
Tuesday as a result of the snow storm, the Commission invites the 
attention of lawyers practicing before it to Section 1.18 of its rules, 
effective February 3,1958, which details computation of time for filing, 
etc., in the following language: | 


"(a) In computing any period of time, the day of the act, 


event, or default after which the designated period of time be- 
gins to run is not to be included unless otherwise prescribed 
by statute. Wherever an action of the Commission is involved, 
the period of time is computed from the day of release of the 
‘Public Notice’ thereof unless such act is taken in a Decision, 
Order or Memorandum in which event the day of Commission 
release of such document will govern. 

"(b) In computing any period of time, the last day of the 
period is to be included in the computation, unless it is a 
Saturday, Sunday or a legal holiday, or a day on which the 
Commission's office is closed prior to 5:00 P. M. in which 
event the period runs until the end of the next full day when 
the Commission's office is open. When the period of time pre- 
scribed or allowed is less than seven days, intermediate 
Saturdays, Sundays and legal holidays shall be excluded in 
the computation. A half holiday will be considered as a holiday. 

"(c) All petitions, pleadings, or other requests for ‘Com- 
mission action must be tendered for filing in complete form 
before 5:00 P.M. Any such petition, pleading, or other re- 
quest for Commission action lodged with the Commission in 


complete form after 5:00 P.M. shall be deemed to be tendered 
| 
| 


for filing as of the next succeeding business day." 
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NOTICE OF APPEAL 
Mass Communicators, Inc., hereby gives notice of its appeal, 
under Section 402(b)(1) and (6) of the Communications Act of 1934, as 
amended, 47 U.S.C. 402(b)(1) and (6), from the following orders of 
the Federal Communications Commission: 
(1) An order of the Commission of January 17, 1958, granting 


[ Filed August 19, 1958] 


an application of Jane A. Roberts for a construction permit to replace 
an expired construction permit for a new standard broadcast station 
to be operated on the frequency 1250 kilocycles at Cedar Falls, Iowa; 

(2) An order of the Commission of January 17,1958, returning 
a mutually exclusive application of this appellant for a construction 
permit for a new standard broadcast station to be operated on the fre- 
quency 1250 kilocycles at Cedar Falls, Iowa; 

(3) A Memorandum Opinion and Order of the Commission of 
July 16,1958, public notice of which was given on July 21,1958, denying 
a petition of this appellant for reconsideration of the aforesaid Com- 
mission orders of January 17, 1958. 

(4) An order of the Commission of July 24, 1958, again returning 
the aforesaid application of this appellant which had been resubmitted 
together with the appellant's aforesaid petition for reconsideration. 





Nature of the Proceedings 
The proceedings as to which this appeal is taken involve the : 


Commission's disposition of two conflicting applications for authority 
to construct a new standard broadcast station at Cedar Falls, Iowa, 
using the frequency 1250 kilocycles. 


On March 20, 1957, the Commission granted an application of 7 
Jane A. Roberts for a construction permit for a new standard broad- in 
cast station to be operated on the frequency 1250 kilocycles at Cedar ; 
Falls, Iowa. Said construction permit, by its terms, would expire on v 


November 20, 1957, unless, in advance of that date, the permittee filed 
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either (1) an application for a license, demonstrating that the station 
had been constructed in accordance with the terms of the construction 
permit and was ready for operation, or (2) an application for additional 
time to complete the construction authorized. By failing to make any 
such filing the permittee allowed the construction permit to expire on 
the prescribed expiration date, November 20, 1957. | 

On December 13, 1957, the appellant filed with the Commission 
an application for a construction permit for a new standard broadcast 
station at Cedar Falls, Iowa, proposing the use of the same frequency, 
1250 kilocycles, formerly authorized by the construction permit granted 
to Jane A. Roberts. ! 

On December 23,1957, Jane A. Roberts filed an application for 
a construction permit to replace the expired construction permit de- 
scribed above. | 

On January 3, 1958, the appellant addressed a letter to the 
Commission noting the mutual exclusivity of the two applications and 
requesting that they be designated for hearing in a consolidated, com- 
parative proceeding to determine which application should be granted 
in the public interest. By the same letter, the appellant brought to the 
Commission's attention certain facts tending to establish that (1) the 
signature of the applicant in the original application of Jane A, Roberts 
for a construction permit was not genuine, (2) the same application con- 
tained a misrepresentation of a material fact, (3) signatures in other 
applications purporting to be the signatures of Jane A. Roberts were 
not genuine, and (4) Jane A. Roberts was not the true party in interest 
in the original application for the Cedar Falls construction permit. 

On January 17, 1958, the Commission acted (1) to grant the 
application of Jane A. Roberts for a construction permit to replace the 
expired construction permit, (2) to return the application of the appel- 
lant, and (3) to inform Jane A. Roberts by letter of the allegations of 
fact mentioned above and to request a response. Jane A. Roberts fur- 
nished a response in the form of a verified statement dated J anuary 27, 


1958. | 
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On January 22, 1958, Jane A. Roberts filed an application for a 
license to cover the construction permit which had been granted to re- 
place the expired construction permit. 

On February 19,1958, the appellant filed a petition for reconsidera- 
tion of the Commission's actions of January 17, 1958. With said peti- 
tion, the appellant also resubmitted its application for a construction 
permit and again requested that it be designated for comparative hear- 
ing with the application of Jane A. Roberts for a construction permit to 
replace the expired construction permit. 

On July 21,1958, the Commission released its Memorandum 
Opinion and Order, adopted July 16,1958, denying the appellant's peti- 
tion for reconsideration. 

Also under date of July 16,1958, the Commission informed Jane 
A. Roberts that her response regarding the allegations of fact men- 
tioned above was not sufficient to resolve the matters so raised and, 
therefore, that the pending application for a license must be designated 
for hearing. 

Under a letter of July 24,1958, the Commission again returned 
the application of the appellant. 


Reasons On Which Appellant Intends To Rely 
1. The Commission erred in acting to grant the application of 


Jane A. Roberts for a construction permit to replace the expired con- 
struction permit for the reason that the Commission was without stat- 
utory authority to grant said application. The applicable statute, 
Section 319(b) of the Communications Act of 1934, as amended, 47 
U.S.C. 319(b), provides, in essence, that a construction permit is 
automatically forfeited if the station is not ready for operation within 
the time prescribed, or within such further time as the Commission 
may allow, unless prevented by causes not under the control of the 
grantee. Here, by its Memorandum Opinion and Order of July 16, 1958, 
the Commission expressly determined that it had no vasis upon which 
it could find that Jane A. Roberts was prevented by causes not under 


77 

her control from completing the authorized construction within the time 
prescribed. Neither said statute nor any other provision of law affords 
the Commission any other ground or any other discretion upon which to 
grant an application for a construction permit to replace a construction 
permit which has been forfeited in accordance with the terms of Section 
319(b). | 

2. Even assuming that the Commission had the power to grant 


the application of Jane A. Roberts for a construction permit to replace 
the expired construction permit in the absence of the finding required 
by the statute, the Commission erred in granting said application, and 
in returning the mutually exclusive application of the appellant, without 
affording the appellant its right to have its application heard on acom- 
parative basis with the application of Jane A. Roberts. : 

3. The Commission erred in granting the application of Jane A, 
Roberts for a construction permit to replace the expired construction 
permit without a hearing to determine whether the applicant possesses 
the personal qualifications to own and operate a broadcast station when 


the Commission had before it allegations of fact reflecting upon said 
qualifications, and when the Commission itself acknowledged said 
allegations of fact to be sufficiently relevant and material, and suf- 


ficiently unresolved by the applicant's verified answer thereto, to war- 
rant designation for hearing of the pending application of J ane A. Roberts 
for a license to cover the aforesaid construction permit. Stated other- 
wise, having said allegations of fact before it, and having acknowledged 
the relevancy and materiality of said allegations, the Commission erred 
in purporting to find that a grant of the construction permit to replace 
the expired construction permit would serve the public interest, con- 
venience, and necessity, which finding is required by Section 309(a) of 
the Communications Act of 1934, as amended, 47 U.S.C. 309(a). 


Relief Requested i 
Wherefore, appellant, respectfully prays that this Court enter its 


Order reversing the orders of the Commission herein appealed from, 


| 
| 
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directing the Commission to accept for filing the application of the ap- 
pellant for a construction permit, and, in the alternative, (1) directing 
the Commission to deny the application of Jane A. Roberts for a con- 
struction permit to replace the expired construction permit, and to grant 
the application of the appellant for a construction permit, or (2) direct- 
ing the Commission to designate for comparative hearing in a consolidated 
proceeding the applications of Jane A. Roberts and the appellant. 


Respectfully submitted 


/s/ Seymour M. Chase 
Wyatt Building 
Washington 5, D. C. 


Attorney for Appellant 
August 19, 1958 Mass Communicators, Inc. 


[ Certificate of Service] 








